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PATHWAYS TOWARDS SUSTAINABILITY:
UNDERSTANDING AND COMPARING ALLOCATION MECHANISMS
IN ENVIRONMENTAL AND NATURAL RESOURCES LAW
There is a growing concern about the state of the environment due to growing pressures on
natural resources and biodiversity. Pollution negatively affects the quality of air, water, soil
and habitats. To be able to reach the Sustainable Development Goals (nrs. 6, 7, 9, 10, 11, 12,
13, 14, 15 and 16) a transformation in the way society deals with pollution and resources is
necessary. This requires a change in the use of resources and therefore also the way
resources have been allocated thus far. To be able to make this necessary transition towards
sustainable energy production and use, water use and the use of other resources to head
towards a circular economy which respects biodiversity and human rights, a thorough
understanding of the mechanisms that are used to allocate these resources is necessary in
order to optimize the coordination between different legal regimes, being it international,
European or national legal regimes.
It is clear that current global problems are subject to a plethora of international,
transnational, regional and domestic regimes.1 Legal scholars have to deal with regime
interaction and fragmentation through legal techniques in order to make a shift from
fragmentation as a problem towards regime interaction as an opportunity to make the
necessary transformation towards a sustainable society. Recent legal literature on regime
interaction adopts a rather broad conception of “regimes” to include in its scope all relevant
actors besides States, a wider variety of normative production and decision‐making
processes, implementation and enforcement. The added value of this broad conception of
regimes is that it serves as sufficient basis for understanding the multiple levels of
governance in modern environmental and natural resources law.
Regime interaction can be described as the cross‐fertilization of norms and the collaboration
between institutions within different (and sometimes even competing) regimes. This
interaction takes place in a situation of legal pluralism rather than coherence. It is
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noteworthy that interactions between regimes do not occur only in case of disputes, but
also at other stages of law making and implementation. For instance, during the law‐making
process, the inclusion of perspectives from a range of relevant regimes is essential for the
drafting of new comprehensive and lasting rules.
However, in case regime interaction is promoted without the (explicit/implicit) consent of
all actors involved, it might give rise to issues of legitimacy and accountability. Therefore,
regime interaction should take place within a normative framework that provides
appropriate checks and balances. The enforcement of procedural safeguards is suggested to
provide the necessary openness, transparency and wide participation of all the affected
stakeholders. Given its impact on law making and implementation of environmental and
natural resources law, it is urgent for lawyers to understand how regimes interact and how
they should interact.

The environmental law workshop of the 2017 Ius Commune conference contributes to this
understanding by focussing on the (re)allocation of environmental rights to use natural
resources. Therefore the environmental workshop will focus on the question how the law
can contribute to an equitable (re)allocation of the right to use natural resources2 or to an
equitable allocation of the room to pollute in order to make the transition to a sustainable
society and circular economy. Despite narrowing down the topic to allocation and re‐
allocation, it remains broad and ranges from the use of energy resources, minerals, water,
biodiversity and land as well as the pollution or harm human activities may cause. It enables
us to look at fundamental values that guide allocation mechanisms, to look at substantive as
well as procedural aspects as well as the role of different public and private actors.
This theme assumes that legal subjects (states, companies or citizens) can have legal rights
to use or exploit resources or to pollute the environment to a certain level. These rights can
have a civil law origin (ownership) and/or a public law origin (e.g. permits and licences) and
can be allocated and regulated at different levels (international, European, national). As far
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as the public rights are concerned a certain authority or institution has to create these rights
and allocate them to a legal subject. Because environmental rights are by definition scarce,
the question is on what legal basis these authorities and institutions allocate these rights to
legal subjects. Especially when the authority or institution takes these rights from legal
subjects in order to reallocate them to other legal subjects or to reduce the total amount of
rights.
Therefore reallocation of ‘scarce environmental rights’3 is only possible if the (existing)
rights of others are restricted or taken away from them. How does reallocation of existing
rights comply with treaties on the legal protection of ownership (for instance art. 1 FP
ECHR)? And are there legal remedies or compensation schemes for those who are deprived
of their rights? Another interesting question is which types of legal (re)allocation
mechanisms of scarce (environmental) rights can be identified in the different legal orders
and what legal principle is on the basis of these (re)allocation mechanisms? Which
institutions are competent to allocate and reallocate scarce rights and which legal
instruments do they have available. Which legal remedies are available to contest the
(re)allocation of these scarce rights? How does the (re)allocation of resources and scarce
environmental rights differ from the (re)allocation of other scarce rights, like the right to
broadcast on a radio specific frequency or gambling licenses?4 In international (public) law
there is a problem with the allocation of the right to pollute (or the obligation to pay for the
pollution) by a public authority or a state to non‐state actors. 5
All in all, the 2017 environmental law workshop offers us the opportunity to understand and
compare different allocation mechanisms in the field of environmental and natural
resources law and learn what elements may be useful when making a shift towards a
sustainable future.
The idea is to publish papers following the 2017 workshop in a book or a journal’s special
issue. It is also possible to only give a presentation or just join the discussions during the
workshop.
The workshop will take place on Friday 24 November and will consists of a morning and an
afternoon session.
Abstracts for presentations and/or papers can be sent before 1 October 2017 to Marleen
van Rijswick (H.vanRijswick@uu.nl) or Frank Groothuijse (F.A.G.Groothuijse@uu.nl).
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