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  Ladies and Gentlemen!

This is the third Walter van Gerven Lecture and the content 
of my lecture pays tribute to him by focussing on issues that he has thought 
about long and deeply. Moreover in the spirit of his work I hope to make a small 
contribution to developing further thinking about what in a sense can be called 
his pet academic project, that of Ius Commune, latterly a Research School in the 
Netherlands. In this context, it is timely that the Ius Commune Research School 
has been re-certified in 2003 for the coming five year period but includes for-
mally for the first time a “public law limb” to match its private law counterpart. 
Not surprisingly the overall body of Ius Commune is currently rather lop-sided in 
its posture given that the private law limb has had time and occasion to develop 
its academic muscle. Its public law counterpart is, like a sickly patient, still just 
gathering its energies. But as we all know late-starters can catch-up very suc-
cessfully in the longer run. With the fertile soil and experience of the school as 
a whole an onward march of both limbs in tandem is what we can hope to see in 
the near future. And in that respect too we have the balanced work of Walter van 
Gerven as an inspiring model, combining as it does both private law and public 
law in the context of an ever closer Europe.

  High or Low Politics in the European Union Anno 2004?

Turning to the subject of my lecture, the manner in which 
the European Union is evolving both as a constitutional order and as a political 
and administrative system, I would start with the following observation. With 
the process of the Convention on the Future of Europe1 and more recently of 
the Inter-Governmental Conference (IGC) much attention has been focussed 
on the high politics involved,2 on the negotiations between States as to voting 
percentages and veto rights, on the formal political and constitutional and legal 
provisions. Important though this may be what tends to get neglected at this 
level and at this moment in time is the equally crucial question of the legal and 
institutional practices and the informal as well as formal context within which 
the grand constitutional narrative will apply – if and when it emerges.

My lecture wishes to deliberately focus in large measure on what can be 
called the more low level politics of the EU in order to get a sense of how the EU 
has evolved in institutional practice over the course of, say, the past decade. This 
is important because this is the institutional and political environment within 
which the Constitution will be applied. Even the most impressive of struc-
tures must adapt to the environment in which they find themselves in order to 
anchor themselves in a firm fashion and experience renewed growth. To use the 
imagery of gardening, if the sub-soil is not properly prepared and nourished the 
chances of a mighty olive tree actually taking root and eventually bearing fruit, 
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 are slim. So I must now dig a little into the sub-soil of the EU to appreciate its 
composition and state of health. But first I would start by identifying – and even 
defining for my purposes – some specific – and rooted – landmarks.

  Political Landscape and Working Definitions

The principal unit in which and through which political power 
is exercised is the State. The State is of course a variable and changing commod-
ity subject to internal and external forces and challenges, including the contem-
porary, rather pervasive challenge of globalisation.3 In Europe in addition, many 
challenges are posed to the traditional perception of the State through the depth 
and breadth of the evolving activities of the EU as a newly political “union”. The 
State still remains critical to the constitutional worlds of law and politics but so 
too, incrementally, does the European Union which is evolving its own consti-
tutional worlds of law and politics. The interaction between those constitutional 
worlds of the State and of the European Union is sometimes intense and at other 
times fragmented. Precisely that uncertain interaction emblemises many of 
the contemporary challenges regarding legitimacy and accountability in both 
contexts.

We are quite familiar with how we must categorise the State as a political 
entity, but much less so with regard to the European Union (and its predeces-
sor, the European Community). Is it an international organisation, albeit in a 
uniquely integrated form? Or is it a would-be-State that will ultimately replace 
the constituent Member States? Or is it to be understood in terms of a federal or 
a confederal system of government? The answer to this question as to the nature 
of the EU is not categorical and depends very much on the given theoretical 
perspective of the scholar answering the question. In effect there are different 
scholarly communities in existence who analyse the EU in different conceptual 
terms and rarely talk to one another across those conceptual divides. It is not 
my intention in this lecture to enter into this on-going discussion further other 
than to position my thinking firmly in the camp of those who analyse the EU 
as in any event an evolving political system (in counterpart with it’s – by now 
– well established legal system). The approach of analysing the EU in terms of 
a – separate – political system is relatively new and transcends disciplines as 
both political scientists4 and lawyers (Walter van Gerven being one of the first)5 
analyse its component parts in this fashion. The use of the conceptual language 
of “the political system” is in fact able “to encompass pre-State/non-State socie-
ties, as well as roles and offices that might not seem to be overtly connected with 
the State”.6 In the EU context the use of this classic language in political science 
terms as well as its set terms of reference has the major advantage of allowing 
the EU to be treated as a political system and in this sense as something that is 
also comparable to other political systems.
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Given this helpful theoretical framework, enabling one to analyse the EU 
in substantive terms as a (would-be) political system, it is possible to address to 
the EU the questions that can be addressed to any political system. The frame 
of comparison with States or indeed other international organisations or federal 
States is on this analysis not relevant since the purpose of using the term politi-
cal system is precisely, by using a more abstract category, to avoid the confines 
of other more precise categories and offices that might not seem to be overtly 
connected with the State.7 

I now move down a level in my analysis to that of the notion of executive 
power. The scope and nature of executive power is difficult to define in substan-
tive terms. One approach is to identify a core set of tasks that are commonly 
undertaken by the executive branch of government across various political 
systems. In the words of Paul Craig:

“The executive will usually plan the overall priorities and agenda for legislation. 
It will normally have principal responsibility for foreign affairs and defence. The 
executive will have an important say in the structure and allocation of the budget. It 
will also have responsibility for the effective implementation of agreed policy initia-
tives and legislation that has been enacted.”8

The executive can generally be said to have two types of power: political, the 
leadership of society through the proposal of policy and legislation (agenda-
setting and initiative of measures) and administrative, the implementation 
of law, the distribution of public revenues and the passing of secondary and 
tertiary rules and regulations.9 I use the term “executive” in this lecture as 
spanning the political and the administrative spheres and being part of both. In 
other words, it expresses the idea that the administration is part of the system of 
government and administrators complement the political role of those who are 
either elected (as in principle the Ministers in Council/European Council) or 
appointed by those who are elected (the case of the Commissioners). 

My use of the term the EU executive in the title of my lecture as opposed 
to the terms EU administration or the EU Government is deliberate. It harks 
back to the notion of separation of powers emanating from John Locke and 
Montesquieu and representing the separation of the rule-making power by the 
legislature, the power to apply the rules and policies by the executive power and 
the judicial power. The foundational idea here was that if these three powers are 
rigorously separated with checks against the usurpation of one type of power by 
another actor, the utilization of power will be kept under control. Few political 
systems operate even in theory by a strict separation of power and the European 
Community and the later EU certainly never ever had that pretence.10 Indeed 
how could it be otherwise when the key decision-making organ, the Council 
of Ministers was effectively the (co-) legislator and the repository of executive 
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power and the Commission – often considered the key executive organ in the EU 
– also had law-making powers? 

Traditionally it was readily assumed that the European Community did not 
have its own executive power, rather its decisions were in the vast majority of 
cases executed (implemented) by the Member States and their national executive 
authorities on its behalf (subject to the overriding duty of loyalty copper-fastened 
in Article 10 TEC). Rather, it was only in relatively exceptional cases (competi-
tion policy for example, among a few other policy fields) that the Commission 
could be regarded as performing functions itself to be considered as innately 
executive in nature. The Commission can indeed be described as the “core 
executive” of the Community/Union.11 Its tasks gel remarkably well with what 
has earlier been described as the central executive tasks in any political system: 
it initiates legislation and thus up until recently was the only agenda-setter 
in the EU context; it is the most important executive actor when it comes to 
implementation of legislation and delegated rule-making; it has a leading role 
in external relations and is responsible for drawing up and accounting for the 
Union budget. But unlike national administrations it is not in the business of 
service delivery and it only has a limited “direct administration” (for example, 
in the fields of competition policy). Much of its focus is on policy-making and 
regulation. It depends heavily on national administrations in respect of service 
delivery and enforcement. At the same time, its tasks have increased dramati-
cally in the intervening years without any corresponding increase in resources. 
As an administration it has become more and more dependent on staff seconded 
for short periods from national administrations and on short-term contracts 
with a wide variety of “experts”. 

In the words of one scholar:

“The European Commission is one of the most unusual administrations ever 
created. It was born as a body that would perform both mundane administrative and 
overtly political tasks. It has always found it difficult to perform them simultaneously 
and well.”12

At the same time it is undoubtedly the case that the European Commission has 
evolved fairly dramatically in a changed institutional balance within the EU to 
become much more politicised as a result of the growth in the powers of control 
of the European Parliament over its appointment and exercise of powers.13 The 
Commission it seems is best understood if compared with a national executive:

“The Commission consists of a series of executive politicians who are in charge 
of various administrative services. Similar to national executives the Commission is 
authorized to initiate and formulate policy proposals and to implement policies, or 
more commonly, to monitor their implementation.”14
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However the Commission does not represent a kind of parliamentary govern-
ment, even if there are clear signs that the College of Commissioners is gradu-
ally becoming more and more dependent on the European Parliament.

Be that as it may the Commission has clearly not got control of all execu-
tive tasks performed at the EU level. If we return once more to the definition of 
executive power I gave earlier in my lecture then it is clear that the Council of 
Ministers also exercises executive powers and not only in the sense of imple-
menting powers, especially with regard to the newer policy areas since the 
Treaty of Maastricht. When we consider the delegation of executive powers at the 
horizontal EU level as an imaginary chain of delegation from the national arena, 
it fragments further as de facto there are effectively two non-majoritarian insti-
tutions (the Council can in part be classified in these terms, the Commission 
certainly) performing tasks of an executive nature in the EU and both of them 
moreover separately delegate discrete executive tasks to a variety of indepen-
dent non-majoritarian agencies for a variety of reasons. The latter are formally 
termed the “decentralised agencies” of the European Union.15 Such bodies are 
non-majoritarian in nature and are established in order to perform defined 
tasks in a relatively autonomous fashion at the European level. The Council of 
Ministers can act on its own in establishing non-majoritarian institutions at 
the EU level without formally involving the European Parliament (or indeed 
the national parliaments) in its decision to delegate powers. The Commission 
as a non-legislative power can delegate its powers and tasks to non-majoritarian 
institutions (with varying degrees of involvement of one or both arms of the EU 
legislative authority in some instances).

What is fascinating in the newly signed Treaty Establishing a Constitu-
tion for Europe (hereafter: Constitutional Treaty) is the attempt to inculcate a 
clearer distinction between in particular the legislative power and what is in 
fact the executive power. The executive power is defined more in terms of what 
it is not: i.e. it is not the legislature and does not adopt legislative acts: it adopts 
non-legislative acts.16 Despite leaving a lot to be desired in terms of conceptual 
and terminological precision, it does, for the keen reader, make visible that the 
non-legislative power in the EU is exercised not only by the Commission but 
also by the Council (and even in a number of cases by the European Council). 
This empirical fact is confirmed at several levels in the Constitutional Treaty as 
signed in Rome at the end of October 2004. Yet the Constitutional Treaty itself 
falls short of “constitutionalizing” a framework for the administration of the 
European Union as a whole, despite the fact that its ambition and purpose is to 
take a unitary and coherent approach to the Union institutional and legal frame-
work. I will return to this point later. 
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  The Control Problem

I will now move to some nuts and bolts of the EU Executive, 
in particular of the Commission. I am sure you recall the two reports of the 
Committee of Independent Experts of 1999, which provided a snap-shot of an 
ill-managed executive power with too few resources to carry out the tasks allot-
ted to it by its political masters.17 Moreover the system of control, both internal 
and external, over those executive tasks “contracted out” to outside bodies was 
found to be structurally inadequate. I am sure too that you recollect reading that 
famous line in the Committees first report which lent itself so effortlessly to our 
media sound-byte age. It spoke of it, and I quote,

“becoming difficult to find anyone who has even the slightest sense of responsibility 
within the Commission”.18

Harsh words indeed and the problem of a lack of a sense of responsibility for the 
wider public interest (the res publica) is a very real one. 

The more immediate problem was the lack of control at various levels and by 
various persons in the hierarchy with the ultimate control and political responsi-
bility lying with the Commissioners themselves. If I fast forward to the solutions 
taken in a fairly wide-ranging process of administrative reform then it is clear 
that the new Financial Regulation which entered into force on 1 January 2003 
deserves pride of place.19 

The Committee of Independent Experts accepted in their reports that the 
Commission will, and I quote, 

“in future, have a huge nature of tasks to perform, the temporary and specialised 
nature of which requires them to be contracted-out – sub-contracting being justified 
on the grounds of efficiency, expediency and cost”.

The Financial Regulation mandates the Commission to entrust tasks, when 
it shares administration, to national public-sector bodies as well as to bodies 
governed by private law with a public service mission guaranteed by the State.20 
Moreover, the Commission may entrust purely private sector entities with tasks 
involving technical expertise and administrative, preparatory or ancillary tasks 
involving neither the exercise of public authority nor the use of discretionary 
judgment.21

At the same time the Financial Regulation also regulates the manner in 
which the Commission undertakes its own direct administration. This phenom-
enon has grown rapidly in recent years, amounting currently to approximately 
one sixth of the Community budget, in the order of 14 billion Euros per year.22 
Whereas in the past the Commission chose largely ad hoc arrangements when 
contracting out wide-ranging tasks to outside bodies without having adequate 



8

mind the gap: the evolving eu executive and the constitution

9

walter van gerven lectures

control and audit procedures in place, new legal structures are now in place to 
assist the Commission in its exercise of what it perceives to be “non-core” func-
tions. Very briefly a new type of executive agency having legal personality and 
thus existing separately from a Commission department but remaining under 
its direct control has been brought to life both in the Financial Regulation itself23 
and in a subsequent Council Regulation.24 In terms of legal status executive 
agencies are Community bodies, with a public service role, albeit possibly of a 
temporary nature.25

In terms of the tasking of such executive agencies the Commission can 
entrust the agency with any tasks required to implement a Community 
programme, with the exception of “tasks requiring discretionary powers in 
translating political choices into actions”.26 The intent is clear, the operation and 
control in practice may, as history teaches us, prove more difficult. The degree of 
discretion which will imply a political choice (as opposed to a purely administra-
tive one of how to manage a project or award a contract) will need gate-keepers.

In terms of gate-keepers the putative role of the Court of Justice is not 
unimportant. The relevant provision of secondary legislation does not stipulate 
that the legality of the acts of the executive agency can be reviewed under the 
relevant Treaty article (currently Article 230 TEC) on the same conditions as 
the acts of the Commission itself. Rather a serpentine provision provides that 
the Commission can itself review the legality of the agency’s acts with only that 
decision by the Commission subject to further appeal to the ECJ.27 This novel 
internal review procedure by the Commission of the legality of agency deci-
sions can be instigated by any person directly or individually concerned or by 
a Member State.28 Moreover the Commission can during this internal review 
procedure suspend the implementation of the measure or prescribe interim 
measures or decide that the agency must amend it in whole or in part which the 
agency is then obliged to do, without it itself having any possibility of recourse to 
the ECJ against that decision.29 This may be especially problematic if the inter-
nal hearing is by the same DG as set up the agency with the danger of a conflict 
of interest. Also there seems to be the problem that where the Commission 
upholds the appeal there seems to be no recourse to the Court of Justice.30 

These agencies are termed by the Commission as “Community bodies”.31 
In fact this seems a misnomer; the term “Commission bodies” is more accu-
rate given the fact that they are exercising specific tasks of implementation and 
administration directly delegated by the Commission itself to them without 
intervention of any outside body. The fact that the agencies will have legal status 
does not alter their basic relationship of dependence on the Commission as 
neatly illustrated by the question of legal review of the acts of such agencies. In 
effect therefore the Commission must be regarded as being legally responsible 
and liable for the legality of the agencies’ actions.

The positive aspects of what has been achieved are considerable and I agree 
with Paul Craig, a law professor at Oxford University, who speaks of the “consti-
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tutionalization” of the Community Administration by the provisions of the 
Financial Regulation.32 According to him this important measure introduced 
– for the first time – overarching principles of constitutional significance fram-
ing “the entirety of the Community administration”. Note the words Commu-
nity as opposed to Union administration: I will return to this point later.

   The “Governance” Perspective on Community/
Commission Bodies

The second strand to the Commission’s reform activity around 
the question of how it exercises its tasks and functions is the whole governance 
debate which the Commission initiated with a White Paper in July 2001.33 Gov-
ernance can to some extent be considered a modern-day “weasel” word – a word 
that allows its users to avoid the term “government” and hence to duck some 
inconvenient and complicated problems in the distinction between authority on 
the one hand and power (or influence) on the other. Talking about governance as 
opposed to government facilitates a certain tendency to want to conceal the locus 
of governing authority. The slipperiness of the label calls to mind the conversa-
tion of Alice and Humpty Dumpty in Lewis Carroll’s Through the Looking Glass:

“When I use a word”, Humpty Dumpty said, in a rather scornful tone, “it means 
just what I choose it to mean, neither more nor less”.

“The question is,” said Alice, “whether you can make words mean so many diffe-
rent things”.

In a recent Communication on Governance and Development Policy34 the 
Commission seems – perhaps to its own surprise – to take the advice of Alice to 
heart. This recent Communication is remarkably more precise than its White 
Paper on Governance as to what exactly the term “governance” means, namely 
– and I quote:

“The way public functions are carried out, public resources are managed and 
public regulatory powers are exercised is the major issue to be addressed in that 
context.”35

It is in fact the “how” question of government writ large. One of the absolutely 
core activities of the Commission is regulation, to such an extent that certain 
political scientists believe the EU (EC) to be essentially given over to regulatory 
type activities (“the regulatory state” in the jargon). What exactly is meant by 
the term regulation in this context? Many authors, especially in context of EU 
studies, limit the use of the term to rule-making (as delegated by the Council) 
and limit that further to consideration of “comitology” type procedures. While 
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this is an important part of the field of study it is a rather narrow approach. On a 
broader reading regulation means much more than the enforcement and imple-
mentation of formal and informal rules. Indeed,

“much regulation is accomplished without recourse to rules of any kind. It is 
secured by organizing economic incentives to steer business behaviour, by moral 
suasion, by shaming, and even by architecture. On this broadest view, regulation 
means influencing the flow of events.”36

In fact on this broad view regulation means much the same as “governance” as 
opposed to “government”. The distinction between governance and regulation is 
narrowing “as governments shed their responsibilities for service provision and 
shift more of their energies to regulating the service provisions of other types of 
actors”, a development that has been dubbed, in the national context, the “new 
regulatory state”.37

This broader view of regulation as effectively governance is highly relevant to 
our understanding of the subject in the EU context. Governance as EU observ-
ers will know has become quite an obsession with the Commission in recent 
years. In July 2001 after an extended process of reflection and study it produced 
a White Paper on the subject and since then it has mapped out a course of 
implementation of many of the key initiatives contained in that White Paper. 
The broader role envisaged by the Commission as to the manner in which her 
activities as a public administration are changing clearly fits within the broad 
definition of regulation given above. But, and this is crucial, the Commission 
has been mapping out a path of activities and of steering of economic actors in 
a manner that cannot readily be regarded as involving delegated functions from 
the Council (with or without the European Parliament). Instead, it involves a 
considerable element of the Commission as what one might term an “autono-
mous” actor or (very loosely) agent working out for herself what her role is in a 
rapidly changing economic, political and global context. 

Let me focus a moment on the narrower issue of the regulatory process. In 
the vast majority of cases it is the Council who must decide how legislative acts 
must be implemented. It is in this sense that the Council is often said to possess 
the original executive power of implementation at the Union level. Already 
for many years now it has systematically delegated this power to the Commis-
sion but subject to certain procedural and other restraints in what has become 
known as the “comitology” system.38 Simplifying greatly it can be said that the 
functions of these committees were two-fold. First, by being composed largely 
of national civil servants to enable the Member States to inject a significant 
element of inter-governmental control over the manner in which the Commis-
sion fulfilled the execution of its regulatory tasks. Second, by in addition 
including – as appropriate – national scientists in their composition they were 
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a valuable and necessary source of scientific and technical expertise that the 
Commission was unable to supply in-house.

It is often pointed out in this regard that if the direct intervention of the 
legislative power were necessary for the adoption of such acts of implementation 
then the activities of the European Parliament might become “congested” which 
would prevent it from concentrating on its primary constitutional function, 
namely the legislative function. However, whenever a power is granted to modify 
a legislative act, it is generally provided for a “heavy” comitology (intervention of 
a regulatory committee or of a management committee comprising representa-
tives of the Member States)39 and of a strict control by the European Parliament, 
which could include a right of call back for the legislator in certain cases.40 
Executive rule-making at the European level has arisen as a consequence of the 
delegation of certain powers from the Council (as the original legislative body) 
to the Commission so as to allow the latter to take legally binding “technical” or 
“administrative” decisions.41 With regard to the newer policy fields, especially 
that of justice and home affairs there was some tendency initially for the Coun-
cil to keep the rule-making power in this regard for itself. In practice however 
in recent years the Council has tended to delegate the power to the Commission 
but constrained by a virtually identical system to that applying in other policy 
areas.

Comitology refers to 

“the methods according to which committees composed of representatives of the 
Member States form a framework within which the Commission exercises the execu-
tive powers which are delegated to it”.42 

A classical legal approach to comitology thus regards it as strengthening 
administrative governance within the EU. Lawyers have tended to focus on the 
manner in which (procedures, controls, etc) executive power in particular is 
“delegated” from the Council as principal to the Commission as agent accord-
ing to the provisions laid down in the text of the treaties itself and later worked 
out in secondary legislation. One typical requirement is that the Commission 
be assisted, in its preparatory work, by a committee composed of civil servants 
from the Member States’ administrations or external experts from the Member 
States. Very often these legal studies do not range beyond the largely descriptive 
and even where the title might indicate otherwise do not consider the concep-
tual framework of “delegation” as such.43 The fact that the Council has when 
exercising its formal powers of delegation opted to impose procedural controls 
on the manner that delegated power has been exercised by the delegate (in the 
form of committees composed of representatives of the Member States), “inter-
governmentalising” in the view of some the (delegated) tasks performed by the 
Commission, has been the main focus of the legal debate. A political science 
approach on the other hand tends to focus on the fact that intergovernmental 
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bargaining takes place within the stronghold of the exercise of supranational 
executive power, thus contradicting certain integration theories.44 One lawyer, 
Joseph Weiler, takes this approach to its logical conclusion by positing that as 
a result of (essentially) comitology one can speak of an “infra-national” mode 
of governance in addition to a “supra-national” and an “inter-governmental” 
mode of governance.45 This manner of viewing the different types of governance 
nestling within the EU as such has consequences for the types of normative 
frameworks that apply.

One of the main structural criticisms of such committees has been their 
opacity as well as their remoteness from any accountability process. Both the 
numbers and composition of such committees as well as their specific tasks 
and decisions resided in a rather grey and shadowy zone. In this respect some 
substantial reforms have been carried out by the Commission over the course 
of the past few years. Thus, for the first time ever the Commission has recently 
drawn up a complete list of all the committees which assist it in the perform-
ance of its functions and this is regularly updated and published via its internet 
site.46 Moreover the Commission also publishes on its internet site the agendas 
and minutes of meetings of such committees.

With regard to the specific “comitology” committees the inclination of the 
Commission has been not to regard them as part of the Commission itself given 
the fact that they were staffed by the Member States and that the Commission’s 
role was more of a facilitator rather than as directing their work. Nevertheless in 
an important judgment of the Court of Justice in 1998 in the Rothmans case the 
Court, after an extensive examination of the issue, concluded that such commit-
tees were in fact – and ironically given their original control function – to be 
regarded as part and parcel of the Commission itself.47 This at least has the 
merit of making it clearer in terms of ultimate responsibility that the buck stops 
with the Commission itself. 

In its White Paper on Governance the Commission flagged the fact that in 
its view there was a need for more independent and autonomous structures in 
the form of European Regulatory Agencies that would be delegated with certain 
specific regulatory functions.48 This type of agency would go far beyond those 
existing independent Community agencies which have been conferred with 
more limited tasks, largely in the field of information collection and sharing 
and indeed in the Commission’s view would replace to some extent at least 
the current “comitology” structures. Such a perspective obviously represents 
a quantum leap in the Commission’s thinking with considerable structural 
and accountability implications relating to the role which such centralised EU 
agencies with regulatory powers would play in the definition of rules in defined 
(often technical) areas. 

The Commission, in December 2002, as part of the implementation of 
its White paper on Governance, issued an important Communication on the 
operating framework for such European Regulatory Agencies.49 I wish to dwell 
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on certain aspects of this proposed operating framework for a moment. In 
the first place the establishment of such agencies is to be seen as part of the 
Commission’s attempt to re-focus on what it terms its “core functions” of policy-
making and policy enforcement. They will have – this is the intention – a signifi-
cant and autonomous role in performing essentially what can only be regarded 
as part of the Commission’s own executive duties. In other words, in specific 
policy sectors, these regulatory agencies will enact regulatory instruments 
subject to a general framework of conditions governing their creation, operation 
and supervision. The specific intention is that certain of these regulatory agen-
cies will be empowered to adopt individual decisions binding on third parties 
in the specified policy area. The main advantage of using such agencies, and I 
quote the Commission itself, is that

“their decisions are based on purely technical evaluations of very high quality and 
are not influenced by political or contingent considerations”.50

Unlike the new executive agencies which I referred to earlier they will be organi-
sationally and functionally autonomous of the Commission and its departments, 
although provision may be made for the Commission to appoint a certain 
number of the members of their Administrative Board as well as direct partici-
pation in the appointment of the Director. In terms of direct political supervi-
sion some role is envisaged for the Council and the European Parliament, in the 
form of hearings of the agency Director and Annual Reports. Judicial supervi-
sion, in addition to an internal review procedure, will be provided as might be 
expected under the general framework of the Courts in Luxembourg and their 
general jurisdiction. The intention clearly is that the Commission will not be 
legally or indeed politically responsible for the legality or otherwise of their 
actions.

Let me now round off my discussion of the Commission and the overall 
reform of the manner in which it exercises its executive functions. Rather like 
an onion the Commission is engaged in a process of shedding layers or skins 
in an exercise which is designed to produce a new slim-lined core bureaucracy 
focussing in a visible and coherent fashion on its “core functions”. In so doing 
it is right now in the middle of a sophisticated differentiation exercise entailing 
the establishment of new structural layers enjoying various degrees of autonomy 
from the core Commission bureaucracy. 

There are several risks involved in this latter exercise none of which have 
been properly highlighted in the debate to date. First and not least, account-
ability may well be at risk. This is not so surprising given that the accountability 
of the Commission remains problematic at the level of the EU itself, although 
definite improvements have been made. Thus the fact that the political respon-
sibility of the Commissioners themselves, both individually and collectively, is 
incrementally being sharpened and refined, also in the current constitutional 
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debate, represents real progress. At the same time what remains problematic 
within the Commission itself is the internal accountability of the bureaucracy to 
the responsible Commissioners, both individually and collectively, as indeed the 
Eurostat scandal once again highlighted. How much more complicated is this 
relationship where the bureaucracy in question is at one step removed, such as 
the comitology committees or the new executive agencies? 

Moreover it is suggested that with regard to the new regulatory agencies the 
accountability question has not been properly thought through. Is the future 
for the European Union indeed to be that of what Majone has referred to as the 
“regulatory state” with non-majoritarian institutions taking potentially far-reach-
ing decisions with only the weakest of links to a directly elected Parliament?51 Or 
must we indeed focus much more squarely on the overall governing framework 
and seek to safeguard basic principles of parliamentary and participatory democ-
racy in line with the promise held out in Title VI of the Constitutional Treaty 
on the “democratic life of the European Union”?52 I believe this to be one of the 
most crucial tasks ahead – Constitution or no Constitution. 

Second, and not unimportantly the principle of legality may be at risk. 
Finally the risk is of the fragmentation of the executive function at the level of 
the EU itself despite Commission rhetoric that it will safeguard what it terms 
the unity and integrity of the executive function at Community level. Moreover 
this risk is exacerbated considerably by the fact that the Commission and its 
agencies and committees, of whatever type, are not the only executive actors at 
the level of the European Union. Rather during the course of the past ten years 
in particular the Council of Ministers and bodies and organs established by the 
Council also exercise tasks of an executive nature and must be considered when 
looking in a holistic fashion at the manner in which the EU executive function 
is exercised. The fact is that this incremental and not highly visible phenomenon 
is either over-looked or, more likely, pragmatically ignored, by a Commission 
desiring to be seen as the sole locus of executive power in the Union. Basi-
cally the point is that we could (if time and space permitted) conduct the same 
exercise with regard to the Council as we have just completed with regard to 
the Commission. The difference is that there is no Committee of Independent 
Experts to give objective visibility to the real problems within its own adminis-
tration. Nor has a serious process of internal administrative reform been under-
taken in anything like the same fundamental manner.

   A Brief Consideration of the Executive Tasks of the 
Council

It is indeed not customary to regard the Council as exercising 
administrative and executive power in any kind of significant manner. That 
this has been the case effectively for the past decade, since the changes intro-
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duced by the Treaty of Maastricht, leads to the question, given the nature of the 
Council as an inter-governmental body composed of Ministers and subject to a 
rotating Presidency (every six months), how it could in practice perform admin-
istrative executive-type tasks? The answer lies to a significant extent in a more 
sophisticated appreciation than has often been the case hitherto, of the driving 
role played by the bureaucracy (permanent officials) and by the national civil 
servants who sit permanently in the Council’s under-belly of working parties, 
co-ordinating committees and so on and so forth in driving forward specific 
measures (within the broad parameters of policy set by the Member State hold-
ing the Presidency at a given moment in time).

The General Secretariat of the Council has for example evolved in recent 
years from a rather passive role to a much more active one in assisting the Presi-
dency

“not only in the application of procedures, but also in preparing for substantive 
negotiations; at the same time, the role of the Legal Service has become established 
and has developed to encompass intergovernmental conferences; in general, the 
six-monthly rotating Presidency with its increased role has made it more and more 
necessary to call upon the General Secretariat’s assistance in ensuring continuity and 
efficiency of work by giving successive Presidencies the benefit of the experience it has 
accumulated over the years”.53

Political scientists are beginning to recognise the fact that the General Secre-
tariat of the Council has indeed a very pivotal role to play in behind the scenes 
outcomes and even has shifted outcomes closer to its own vision of the manner 
in which the EU has evolved on a number of occasions.54

It has incrementally acquired a role which parallels that played by the 
Commission administration in other (EC) policy areas. The fact that, for 
example, the development of significant aspects of CJHA policy-making has 
been based on action plans, such as the Action Plan on Organized Crime55 or 
the Tampere Action Plan is closely linked to the emergence of a more autono-
mous role for the Council General Secretariat. Thus the Secretariat has been 
charged with the task of implementing various recommendations contained 
in the High Level Report. In that context it has taken initiatives independently 
of the Member States themselves. More recently a number of Council instru-
ments have conferred the Council (in practice its Secretariat General) with tasks 
concerning the evaluation of implementation measures very similar to what is 
carried out by the Commission with regard to the classic EC areas. Moreover, the 
appointment of a CFSP High Representative (who at the same time serves as a 
Secretary General of the Council) provided for in the Treaty of Amsterdam made 
this point particularly clear, as the relevant tasks include the framing, prepara-
tion and implementation of the Union’s foreign policy decisions.56 In addition to 
the normal resources of the General Secretariat he has at his disposal a “policy 
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planning and early warning unit” (PPEWU).57 This has grown over time to 
include responsibility over an entire military structure which is currently under 
construction as well as a category of “non crisis military management” (in other 
words, policing, law and administration). 

What had begun to emerge in the legal practices over the years with regard 
to the executive functions of the Council has been confirmed in the provisions 
of the Constitutional Treaty. It is clear that the Council’s executive powers do not 
only involve implementation of laws. Indeed, the recent practice of the Council 
has been to delegate such implementation tasks to the Commission, even with 
regard to the newer policy areas of justice and home affairs. In an increasing 
number of cases the Council as an executive power has a function independent 
of the Legislature. This is the case of acts in the CFSP area, by which the EU 
defines its policy towards third countries,58 of some acts in the field of police 
cooperation,59 as well as of acts concerning the working of the Economic and 
Monetary Union, which aim at reacting to particular situations that are hardly 
liable to ex ante legislative regulation.60 This can be termed the “autonomous” 
role of the Council acting as an “executive” power. That includes operational 
activities which are given a certain pride of place in the provisions of the 
Constitutional Treaty. The Final Report of the European Convention’s Working 
Party on Justice and Home Affairs underscores the need for a clearer distinction 
between the Council acting in its legislative capacity and the Council exercising 
specific executive functions which specifically seems to turn on what is termed 
“operational collaboration”. This brought with it the creation of a more efficient 
structure for the co-ordination of operational co-operation at high technical level 
within the Council, namely the merging of various existing working groups 
and redefining the mission of the so-called “Article 36 Committee”, so that it 
would in the future focus on co-ordinating operational co-operation rather than 
becoming involved in the Council’s legislative work. The idea that this reformed 
structure would focus on the co-ordination and oversight of the entire spectrum 
of operational activity in police and security matters (inter alia police co-opera-
tion, fact-finding missions, facilitation of co-operation between Europol and 
Eurojust, peer review, civil protection) took root in the Draft Constitution as 
proposed to the IGC and ultimately in the final text of the Constitutional Treaty. 
But as the Committee of Independent Experts put it in their second report: 

“the distinction between formulating and implementing policy, namely between 
policy and operational matters is a falsely rigid one, difficult to define in principle 
and even more difficult to apply in practice”.61

Another aspect of the wider institutional architecture of the Union is the incre-
mental creation and tasking of multifarious (autonomous) EU agencies and 
miscellaneous bodies or quasi-autonomous “committees”.62 For example, the 
EU Satellite Center, is an independent organization with its own legal personal-
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ity “while retaining close links with the Council…”.63 Europol is probably the 
best known example of an independent organ set up by the Member States 
with – rather weak – links to the Council whose tasks have been incrementally 
expanded to cover those of a more operational nature such as its participa-
tion in so-called “Joint investigation teams”. It was established by multilateral 
Convention under the terms of the Maastricht Treaty. Europol has in recent 
years quite extensively exercised a power to negotiate and conclude international 
agreements with third countries and other international organisations. Thus 
the Director of Europol has been authorised by the Council to conduct secret 
negotiations with the United States on various issues, including the exchange 
of personal information.64 The results of these negotiations were presented back 
to the Council for the go-ahead and the Director of Europol was again author-
ised to proceed to signing the agreement. Not only was all of this conducted 
in secret with virtually no effective input by parliaments, be they European or 
national, but it speaks volumes about the manner in which the traditional role 
of the Commission has been usurped in the field of external relations. But the 
life-world of these agencies and their institutional and legal practices have been 
largely ignored by the provisions of the Constitutional Treaty.

In the past months and years a whole series of new agencies such as the 
European Food Safety Authority, the European Maritime Safety Agency, the 
European Aviation Safety Agency and the European Agency for the Management 
of Operational Co-operation at the External have been created by the Council. 
Unlike the Commission’s attempt to structure and rationalize its agencies the 
Council seems to work on a purely ad hoc basis inventing a new or modified 
formula every time thus contributing considerably to the overall structural opac-
ity. It goes beyond the scope of this lecture to go further in this context in my 
analysis of these new agencies.65 

My purpose in this lecture has been to sketch a picture of how the Union 
executive and its administrative arm is evolving, spanning not only the Commis-
sion but also very much the Council and potentially in the future too the 
European Council. This picture seems to be consolidated and expanded in the 
provisions of the Constitutional Treaty. In a recent book Peter Ludlow describes 
the European Council as and I quote:

“the arbiter of systemic change, the principal agenda setter, the ultimate negotiat-
ing body and the core of the EU executive”.66

Nevertheless, Javier Solana – the Council Secretary General and the High 
Representative – recently noted that the European Council
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“is increasingly asked to spend time on laborious low-level drafting work which 
adversely affects normal Community procedures”.67

These knotted roots are thriving in the very under-soil that the Constitutional 
Treaty, now signed and if ratified, is being placed in.

  Concluding Remarks

So where does this leave us in the European Union with our 
newly signed Constitutional Treaty? In my view we have a Constitutional Treaty 
which will not be written in stone for say the next 50 years, a hope expressed by 
one of its most influential architects, Valerie Giscard D’Estaing. I don’t think 
this Constitutional Treaty is even a framework for the next 10 years. But that 
does not make me a Euro-sceptic or an opponent of the Treaty/Constitution. I 
am certainly neither. Rather it reflects an understanding of the EU coming from 
behind in many structural respects in its nascent practice of political integra-
tion. It has now discussed and resolved a number of not unimportant issues in 
this regard but it reflects in part the bare and partial trunk of our olive tree and 
not the branches and not the fruit. At the same time it must be recalled that 
without a solid trunk the branches and fruit can have no separate existence. 

The manner in which powers and tasks are being delegated in practice to a 
whole series of non-majoritarian agencies established and active at the European 
level of governance is a striking illustration of the development in practice of 
institutional structures outside the formal Treaty framework. Still today there 
is no legal basis in the constituent Treaties (nor in the Constitution) enabling 
the structural establishment of such European-level agencies. Yet in practice 
it is not just the Commission delegating functions to executive and regulatory 
agencies as part of its ongoing re-focusing on its core (political) tasks, it is also 
(and increasingly) the Council delegating or giving executive and operational-
type tasks to European level agencies that previously belonged to the Member 
States. At the same time there is a rich seam of legal and institutional practices 
surrounding the creation and functioning of such European level agencies. 

At the time when the European Constitutional Treaty adopts a horizontal 
approach to the European Union, doing away with the divisive “pillars” and 
introducing a single system of legal instruments and of decision-making proce-
dures, the time has come to lift the veil on the agencies and view in a horizontal 
fashion their activities, tasks and accountability provisions. In this view it can no 
longer make sense to “constitutionalise” the Community administration – the 
same needs to happen with regard to the EU-wide Union administration. Moreo-
ver in that context it may be especially relevant to develop coherent thinking 
on an understanding of public accountability for action and inaction that exists 
alongside more vertical forms of accountability via the mechanisms of repre-
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sentative democracy. This is all the more the case in a political system which 
is not grounded (and probably never will be) within a parliamentary system of 
governance and where the distance between the evolving public administration 
(and its outposts) at the European level and its “subjects”, the citizens of the 
Member States of the EU, is particularly wide and the structures of access and 
voice both under-developed and mightily complex.

Like any good gardener we now need to turn attention to the fertilizer 
which can reach deep into the sub-soil. We need overarching laws (Financial 
Regulations, access to information provisions, scrutiny mechanisms and all the 
rest), and principles and ethical guidelines that will embrace holistically all the 
separate parts of the plural Union executive. But we also need gardeners with a 
rooted knowledge and a general vision of the landscape who can emerge from 
the trenches of their rigid specializations to survey the battlefield. The founda-
tions may well be formed in synergy with national political and administrative 
traditions and cultures. 

Inspiring landscape architects can assist our proverbial gardeners. The world 
of architecture offers us the dramatic new Dutch Embassy in Berlin, designed 
by world famous Dutch architect Rem Koolhaas as an exercise in structural 
communication. It was described in the following terms by one reviewer,

“…doors slide open as you approach, the mobile steel plate of the massive front 
door metaphors the State’s legislative fluidity, and everywhere there are views out: 
through glass flooring, windows and cuts in the building’s structure. Even the roof 
peels back”. 

This glass-walled structure can contain an intellectual message and challenge 
for our politicians and the manner in which the politics of our times is evolv-
ing. The political challenge is indeed one of structural communication between 
inter-locking political systems and between politics and the citizens. 
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broader social, economic, cultural and political contexts. Studies will not only 
focus on private law, but also on public law and areas of the law situated at the 
boundaries of its classical branches. 

The first and foremost goal of Leuven CCLE is to promote fundamental legal 
research on the interaction between the aforementioned different fields and 
methods, thereby thoroughly analysing bottom-up as well as top-down move-
ments. This approach is necessary in order to determine to what extent the 
building bricks of national, European and international law can be used to 
promote a common legal construction for Europe. 

Leuven CCLE approaches the law not as a rule set in stone, but as a living and 
dynamic process. The core of the process is the interaction between different 
legal orders in Europe: between Community and national law, between separate 
national legal systems and between European and international law. As the 
composite of legal rules grows ever more complex, the question of legitimacy of 
legal rules is perceived as a major subject of research. 

The Leuven CCLE approach to scholarship and research is rooted in the firm 
conviction, indicated by forty years of comparative analysis, that it will become 
more and more apparent that legal systems which prima facie may look very 
different are built around common principles that in Europe constitute a ius 
commune or a common law of Europe.






