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It is a great honour to be invited to give the fourth Walter van Gerven lecture at 
Leuven. Not only did a number of his illuminating opinions as Advocate General at 
the Court of Justice inspire me in the early years of my career to write some of the first 
articles I ever published (on the Grogan case, and on the proportionality principle in 
particular), but his entire academic œuvre has had enormous influence on European 
lawyers everywhere. While he is best known internationally for his contributions in 
the field of European private law and European administrative law, he has also made 
major contributions – both as professor and as Advocate General – in the field of 
European Union constitutional law. I am therefore delighted to dedicate this lecture, 
which focuses on the new European Constitution (a subject which Professor Van 
Gerven is to treat in his forthcoming book on The European Union: A Polity of 
States and Peoples), to one of the individuals who has been most distinguished and 
influential in shaping the fundamentals of the European Union legal order. 

  The Need for an EU Constitution?

Was there a need for an EU constitution? What purpose would 
an EU constitution serve? These questions were raised many times during the 
process of drafting and debating the text which ultimately became the treaty 
establishing a European constitution. For a number of prominent scholars, the 
move towards adopting a constitution for the EU was an unnecessary and ill-
considered one. Joseph Weiler praised the uniqueness of the special path which 
Europe’s institutional and legal arrangements had so far taken, and cautioned 
against the adoption of a formal constitution.1 Stephen Weatherill warned 
against conflating the search for transparency and clarity in the EU with the 
case for a Constitution, and expressed alarm at the prospect of a constitution 
which sought to determine questions of political and legal authority in a final 
way.2 Andrew Moravcsik argued that there was no need for a constitution since 
existing arrangements worked well enough.3 Further, the consensus amongst 
lawyers for many years, supported by the language occasionally used by the 
European Court of Justice,4 was that the EU in substance already had a consti-
tution,5 whether or not a formal documentary constitution could or should be 
agreed. For many, the argument in favour of adopting an EU constitution was 
premised on an unrealistic assumption of existing social and cultural solidarity 
and cohesion,6 and would seek to impose an undesirably thick set of legal and 
political commitments in place of a more fluid system which had worked reason-
ably well within its own particular framework until that time. A constitution for 
the EU was at best premature, at worst entirely misguided. 
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   Political Consensus and Public Apathy

Against this background, the fact that a document establish-
ing an EU constitution was signed by twenty-five Member States in June 2004, 
should come as a surprise. It is all the more remarkable in view of the fact that 
the term constitution had – deliberately – almost never been used in political 
discourse in the EU since the signing of the EEC treaty in 1957. The handful of 
federalists who occasionally called for a constitution for Europe were notable for 
their exceptionalism.7 And yet, from the time that the political debate was pub-
licly launched by Joschka Fischer in 2000 in his Humboldt University speech, 
a clear consensus at the level of the European political elite developed rapidly 
around the question of the desirability of an EU constitutional settlement, and 
culminated in the adoption of a text only four years later.8 From the perspective 
of most or all of Europe’s powerful political leaders therefore, whatever their 
various reasons, the answer to the question whether there was a need for an EU 
constitution was clearly yes.

This unequivocal manifestation of high-level political agreement on the need 
for a constitution was not however accompanied by significant popular support. 
At best there seemed, during the course of drafting the constitutional text, to 
be a wide degree of public apathy, with debate remaining limited to special-
ized interests and actors, in spite of the initial hopes that the new Convention 
method would stimulate wider participation and a broader debate.9 Despite the 
optimistic showings of the EU’s own Eurobarometer opinion polls,10 the success 
of Euro-sceptical parties in the 2004 European Parliament elections and the 
mobilization of EU-critical groups around the prospect of national referenda 
on the new constitution, suggest a different picture. The fact of these contrast-
ing perspectives on the desirability of an EU constitution seems to present a 
puzzle. How was it that agreement was so rapidly reached on a matter in relation 
to which there had been decades of political resistance, passive or otherwise, 
about which the most prominent academic commentators were sceptical, and for 
which – to put it mildly – there was no popular demand? 

The key to understanding this apparent conundrum lies in the fact that one 
of the very reasons for adopting a constitution contained within it the seeds 
of its own failure, at least in the short term. In other words, the lack of social 
or popular legitimacy which had grown increasingly obvious over the decade 
following the near-failure to ratify the Maastricht Treaty, seemed to become a 
matter of increasing political concern as it threatened to undermine or halt some 
of the major EU initiatives to which Member States were committed. This appar-
ent lack of social legitimacy – most obviously demonstrated in very marginal 
or negative referenda results – was diagnosed by several of Europe’s political 
leaders as being a consequence of the complexity and incomprehensibility of the 
EU system and much of its legislation, and of the remoteness of its institutions 
and actors from ordinary people within the various Member States.11 The inten-
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tion to “bring Europe closer to its citizens” was cited as a key reason for enact-
ing a constitutional settlement. 12 And yet it seems to be precisely the lack of 
citizen identification with the European Union as a political entity which helps 
to account for the lack of any broad public engagement with the constitutional 
process and the absence so far of evidence of popular enthusiasm for a European 
constitution. In other words, the “belonging” or solidarity factor whose absence 
appeared to prompt several European leaders to pursue a constitutional solu-
tion could be seen as a condition precedent for the success of the constitutional 
project. 

   The Constitutional Project in Pursuit of a European 
(Union) Identity 

It would be highly implausible to assert that there was only one 
– or even one main – reason for enacting an EU Constitution.13 However, I want 
to emphasize the significance of this particular reason or aim – i.e. that of seek-
ing to generate a sense of European identity and solidarity – and to argue that 
the dominance of externally-oriented novel provisions in the new constitutional 
text tends towards reinforcing that aim. It does so in the sense that, insofar as a 
European constitutional identity does gradually take shape over time, the “exter-
nal dimension” is likely to play a significant part in its development. Hence the 
short-term failure of the constitution-drafting process and ultimately of the 
constitutional text to engage in a significant way with the lack of a “we-feeling” 
across the EU, does not necessarily consign the constitutional project to failure 
in the longer term, in part because of the potentially bootstrapping effect of the 
process itself. To put it in a different way, it is possible that the initiation of an 
explicit constitutional process could over time help to generate the kind of com-
munity-mobilizing14 and solidarity-generative effect to support the development 
of a sense of shared European identity – in Habermassian terms, the develop-
ment of constitutional patriotism.15 

On this view, the lack of a shared social imaginary among different EU 
states and populations to underpin a sense of European political allegiance 
could be countered by the ongoing process of public debate and contestation over 
the enactment of a European Constitution, and over its subsequent meaning, 
significance and values. Some of the counter-challenges to this vision mounted 
by communitarian, nationalist and republican theorists, among others, have 
argued that the existence of distinct and embedded social and cultural commu-
nities at national and regional level make unlikely or even impossible the 
emergence of a shared European constitutional allegiance based simply on 
political principles and values. Some of this scepticism about constitutional 
patriotism, however, has in turn been critiqued for its implicitly essentialist and 
static conception of culture and cultural identity. Thus if culture is understood 
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as activity rather than prior inheritance,16 and as a changing and contested 
category,17 some of the sting is taken out of the “cultural objection” to the idea of 
constitutional patriotism.

Yet even on a more conservative or non-dynamic understanding of culture, it 
is possible to imagine the emergence of a sense of European constitutional iden-
tity which does not come about through the internal transformation of national 
and other cultural identities, but rather from a collective sense of Europeanness 
forged by reference to what is perceived to be without or external to Europe. If 
the focus is placed not on the internal dynamics of the different nations, peoples 
and other social and cultural groupings within the European Union, but instead 
on the external relationship of the EU with the “international community” and 
with the rest of the world, the emergence of a sense of common cause built on 
a perception of distinctively shared interests and values seems more plausi-
ble. The central argument of this lecture is that the development of a sense of 
European identity, the absence of which was identified by several key political 
players as one of the reasons requiring the enactment of an EU constitution, is 
more likely to take place around what I broadly term the external rather than the 
internal dimension of the European Union’s role and activities. 

In the past, European elites and officials engaged in futile attempts to stimu-
late a sense of European identity by invoking the classic symbols of statehood 
and belonging – a common passport, an anthem, a flag (which appear now in 
elevated form in Article I-8 of the new constitution). The lack of social real-
ity underpinning these symbols, and their nationalist pedigree rendered their 
claim to represent European identity both trivial and objectionable. More gene-
rally, however, despite a range of different strategies devised over the past decade 
or more on the part of the EU’s institutions and leaders to address the perceived 
problem of popular alienation from the Union, including the introduction into 
the EC treaty of a concept of EU citizenship, an official endeavour to engage 
more with “civil society”, a regulatory and governance reform project, and the 
drafting of the Charter of Rights, there appears to be little evidence of a growth 
in civic engagement or identification with the EU.18 European Parliament elec-
tions remain as elections which are decided essentially on national rather than 
European issues, and only a number of specific constituencies such as trans-
national business actors, environmental activists and other social groups, see 
themselves as being directly engaged with the European level of governance. 
For many of those living in the Member States of the EU, the relevance of the 
European Union to their lives remains at best obscure and uncertain, at worst 
irrelevant or objectionable. The closely fought national referenda which have to 
date been held for the purposes of ratifying EU treaties (those of Maastricht and 
Nice in particular) do not seem to augur particularly well for the prospects of 
successful ratification of the treaty establishing a European Constitution. 
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  Europe’s International Position: Them and Us?

My argument, however, is that – for good or for bad – it will be 
the focus on Europe’s international role which is most likely to capture the pop-
ular imagination during the public debates on ratification of the constitutional 
treaty, and which is most likely to contribute to the emergence of a European col-
lective identity. The political interest in expanding and strengthening Europe’s 
international role, and in promoting its capacity as a global actor, has increased 
in recent years. The consolidation of the dominance of the US as an economic 
and military power on the one hand, and the perception that a growing threat of 
terrorism constitutes a common external adversary on the other, have contrib-
uted to the conditions under which a thin sense of European solidarity premised 
on a distinctive international profile and position could be constructed. The 
darker dimension of the self/other dichotomy is a preoccupation of critical social 
theory, and a powerful example of this dimension was the radical Schmittian 
identification of the distinction between friend and enemy as the essence of 
the political. More recently, critical accounts of US foreign policy have argued 
that a close relationship exists between foreign policy and the construction of 
national identity, in particular through the identification of external threats.19 
Psychological theories have also suggested a similar but less morally or ideologi-
cally loaded account of the way in which group identity is formed. Social identity 
theory in particular has argued over several decades that the social processes 
of categorization, identification and comparison lead to the formation of group 
membership and the creation of a distinction between “us” and “them”.20 More 
specifically, for present purposes, the significance of identity has re-emerged as 
an issue in international relations theory.21 

What these very different theories and theoretical accounts have in common 
is a belief that identity, including individual, national and group identity, is 
constructed or formed at least in part around a differentiation between self 
and other, between what is perceived as internal and belonging and what is 
perceived as external. Using this as a premise, the following section aims to 
assess the provisions of the recently signed Constitution and in particular to 
consider the balance between those provisions which could be described as 
internally focused and those which are externally focused. On the basis of that 
analysis, it can be argued that although the Convention and Intergovernmental 
Conference (IGC) processes may have begun as an exercise largely intended to 
bolster the internal legitimacy of the Union, with a view to “bringing the citizen 
closer to the Union” through the constitutional process, it became an exer-
cise which focused much more on the external than the internal domain, and 
demonstrated a preoccupation with enhancing Europe’s international role rather 
than grappling with the familiar legitimacy deficit or introducing significantly 
new internal institutional arrangements. Indeed, not only the constitutional text 
itself, but also the rhetoric of the political leaders when pronouncing agreement 
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on the text drew heavily on the external dimension in explaining and justifying 
the decision to proceed with the adoption of an EU constitution. In the declara-
tion issued at the Rome European Council Summit in October 2003, at which 
the Intergovernmental Conference on the draft constitution was launched, no 
less than four of the five recitals made reference to the international role of 
the EU.22 Similarly, at the ceremony of signature of the Treaty establishing a 
European Constitution in Rome in October 2004, Romano Prodi in the second 
sentence of his speech declared that

“today, Europe is reaffirming the unique nature of its political organisation in 
order to respond to the challenges of globalisation, and to promote its values and play 
its rightful role on the international stage”.

The constitutional objective of strengthening the external unity, represen-
tation and capacity for action of the Union contains a number of different 
dimensions to this argument. A first is the idea of strengthening the EU’s 
international identity, given the complexity and fragmented nature of the EC’s 
current international representation and the lack of clarity for third states and 
other actors in this respect. Thus the fact that the European Community has 
always had express legal personality and could conclude agreements, but that 
the EU was not clearly accorded such legal personality (even though a number 
of agreements were concluded in the name of the Union)23 is a matter of some 
confusion. A source of further complexity and confusion has been the range 
of different EU actors with apparently overlapping powers in the field of exter-
nal representation in similar fields.24 A second dimension is the objective of 
strengthening the Union’s capacity for unified action, and the effectiveness of 
its international action and instruments, both in foreign policy and in other 
external fields.25 A third and more specific dimension, less often articulated, 
is that the move to formally constitutionalize the EU in order to strengthen 
its international role is partly a response to the perception of increasing global 
“unipolarity”. The aim from this perspective is to seek to counterbalance the 
global strength and hegemonic position of the US,26 and to counter its perceived 
attempts to “disaggregate” the EU.27 Robert Kagan’s controversial thesis in his 
“power and paradise” tract28 stimulated responses from numerous Europeans,29 
including Jürgen Habermas and Jacques Derrida,30 who argued for the EU to 
unite more effectively, to develop a real common foreign, security and defence 
policy, and to provide an alternative by way of global leadership to that of the 
US.31 This third dimension of the objective of strengthening Europe’s inter-
national identity has remained relatively low-key, but it may well be one of the 
more compelling factors which explain various aspects of the constitutional text 
which ultimately emerged.

Below, the analysis of the constitutional text eventually adopted argues that 
the emphasis of the most innovative parts of the new constitution is on Europe’s 
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external relations. This result, together with the accompanying political 
discourse emphasizing the EU’s international role, is arguably aimed at – and 
may be partly successful in – generating a process of Europe identity-formation 
focused on how the EU distinguishes itself from and positions itself in relation 
to the “outside world”.

  Analyzing the Constitutional Text 

Below, the main innovations in the new Constitution are 
grouped, somewhat crudely, into two broad categories: those changes which are 
largely internally-focused, and those which are largely externally-focused.32 

 (a) Internally-Focused Changes:

These reforms can be grouped into five main categories:

(i) Human Rights
A first, and perhaps the most symbolically significant, is the incorporation 

of the Charter of Fundamental Rights and Freedoms into Part II of the constitu-
tion, placing it centrally within the main body of the text, together with a provi-
sion in Article I-9 (2) declaring that the EU shall seek accession to the European 
Convention on Human Rights. Many criticisms have been made of the Charter, 
both of its substantive content and its “horizontal clauses”, but it is undoubtedly 
a major and significant change, with implications both for the EU internally and 
as far as external perceptions are concerned. Similarly, the provision mandating 
accession of the EU to the ECHR also heralds a notable change, even if it is true 
that there has been a gradual progress towards a kind of de facto accession in 
the rulings of the ECtHR in recent years,33 but it is arguably a change which is 
also significantly connected with the international orientation of the EU and its 
apparent willingness to subject itself to external human rights scrutiny.

(ii) Competences / Powers
A second set of changes concerns the listing of categories of EU powers and 

competences. This, again, was a symbolically important issue since much of 
the early debate about the need for a constitutional text had focused on the fears 
of “creeping” EU powers, on the difficulties for states, regions and citizens to 
know exactly what the scope of the EU’s powers of action were, and on the need 
for clarification in this respect.34 Indeed one of the four items on the “post-Nice” 
agenda35 which predated the decision to establish a Convention with a consid-
erably broader mandate, was the question of clarification of the powers and 
competences of the Union. However, although the first part of the new Consti-
tution contains a certain systematization in that it identifies and lists different 



10

the eu constitution: in search of europe’s international identity

11

walter van gerven lectures

categories of competence in Articles I-12 to I-17, no real change is brought about 
by this act of classification, and it is part III of the constitution, which contains 
most of the detailed provisions currently contained in the EC treaty, which deter-
mines how and under which conditions the various powers can be exercised. 
Certainly the Kompetenz-Katalog which had been envisaged by some, or the 
clearly power-limiting constitution envisaged by others to set strong bounda-
ries to what the EU could do and to return certain powers to the nation states, 
has not been realised. A number of associated changes made in relation to the 
EU’s exercise of powers – in particular the provision for greater involvement of 
national parliaments in monitoring compliance by the EU institutions with the 
principle of subsidiarity – were obviously designed to address some of the inter-
nal legitimacy and parliamentary democracy concerns, but the new subsidiarity 
mechanism is ultimately a soft although interesting institutional addition to 
existing arrangements, rather than a radical new provision.36

(iii) Internal Decision-Making and Institutional Powers
A third set of internally-focused changes relates to the extension of quali-

fied majority voting and of the co-decision legislative procedure which gives 
the European Parliament a more equal say with the Council of Ministers in the 
general lawmaking process. These amendments were certainly presented as 
part of an attempt to address the concerns of effective and democratic govern-
ment within the EU, in the sense that majority voting is seen as an obviously 
more efficient method than unanimity, and thus arguably also a more effec-
tive decision-making procedure; and also in the sense that the co-involvement 
of the directly elected European Parliament strengthens the parliamentary 
dimension of democratic legitimacy. Nonetheless, the scope of the extension 
is not dramatic, and is comparable to the series of previous and incremental 
treaty changes: beginning with the introduction of the procedure in the Maas-
tricht Treaty, followed by its gradual extension under the Amsterdam and Nice 
Treaties. Where the extension of co-decision is perhaps most significant under 
the new Constitution – despite the addition by the IGC of “emergency-brake” 
provisions – is in relation to many of the formerly third-pillar issues of police 
and judicial cooperation in criminal matters,37 and it is arguable that the intro-
duction of this change was facilitated by the general change in the attitudes of 
Member States towards coordination and harmonization of aspects of criminal 
law, procedure and policing following the events of September 11 2001. In that 
sense, the most significant of the internally focused extensions of the co-deci-
sion procedure was linked to the perception that internal processes needed to be 
strengthened and unified in order to guard against external threats. 

The other notable amendment connected to the change in decision-making 
procedures concerns the way in which qualified majority voting within the 
Council is to be determined, in accordance with a kind of double-majority rule 
which requires the support of 55% of the Member States, representing 65% of 
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the EU population overall.38 This change was intended to simplify, to render 
more effective and also more proportionate to population size the way in which 
voting weight would be calculated, but it also gave rise to considerable political 
controversy, in part because it departed from the bargain agreed at the time the 
Nice Treaty was signed, weakening the voices of medium-sized Member States 
at the expense of the larger states. Similarly, the provision in Article I-26 (6) 
on reducing the number of members of the Commission was a controversial 
one (though not as controversial as the initial proposal to have a class of non-
voting Commissioners), and many smaller Member States were opposed to any 
move away from the one-Commissioner-per-Member-State rule. These various 
changes, on the co-decision procedure, the weighting of Council voting, and the 
size and composition of the Commission, were amongst the most controversial, 
and were amongst the main issues on the agenda of the Intergovernmental 
Conference which followed the Convention.

(iv) The Pillars
A fourth set of internal changes concerns the abolition of the so-called 

“pillar structure” originally introduced by the Maastricht Treaty, whereby 
foreign and security policy and policing and criminal cooperation respectively 
were governed by two treaty “pillars” of the European Union whose provisions 
differed from those of the first (supranational) pillar of the European Commu-
nity. However, although this may be a symbolically significant change in that 
it seeks to emphasize the conceptual unity of the Union, the non-Community 
pillars will in practical terms continue their existence “underground”39 in that 
what distinguished them from the first pillar – including the different lawmak-
ing methods, legal effects and greater degree of intergovernmentalism – will 
continue to exist in various respects, even if there is a formal institutional unity 
brought about by the new constitutional treaty.

(v) Legislative Instruments
A fifth set of changes introduced by the new Constitution concerns the 

“simplification” of the EU’s legislative instruments. This is a mixed and rather 
technical set of changes which may be said to introduce a degree of simplifica-
tion, in particular for lawyers from those Member States, such as France and 
Belgium, which use a similar classification, by reducing at least in formal terms 
the number of different types of instrument. However, it is difficult as yet to 
discern the significance and meaning of each of the new categories.40 

It is clear that several of these “internally oriented” innovations – the incorpora-
tion of the Charter of Rights and the extension of the co-decision procedure in 
particular – were introduced into the new constitution at least in part with a 
view to enhancing the popular legitimacy of the EU. However, it will be argued 
below that it are the externally-oriented changes, and the way in which the inter-
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national dimensions of the new constitutional settlement have been highlighted 
by the political leaders since the agreement on and signature of the constitu-
tional text, which are more specifically designed and sociologically speaking 
more likely to promote the emergence of a sense of European identity. And these 
elements, in turn, are likely to play a role in the shorter term process of attempt-
ing to generate the degree of popular support sufficient for the ratification of the 
constitutional text.

 (b) Externally-Focused Changes

The new constitutional text contains three principal changes 
of significance affecting the external face of the Union, and a number of other 
notable yet less immediately striking provisions. 

The key changes are the express conferral of single legal personality on the 
Union,41 the creation of a foreign minister of the Union – assisted by a diplo-
matic service42 – to amalgamate the role of several institutional actors currently 
responsible for aspects of external policy,43 the creation of a more permanent, 
non-rotating president of the European Council,44 and the more general and 
significant strengthening of the role of the European Council.45 Other note-
worthy changes also go clearly in the direction of enhancing the external role, 
dimension and capacity of the Union. These include first, a “solidarity clause” 
in Articles I-43 and III-329,46 which although phrased in terms of solidarity in 
the event of a natural disaster as well as against the threat or occurrence of a 
terrorist attack, clearly carries with it the implication of internal cohesiveness 
against external threats; second, provisions for the establishment of a European 
Armament and a Research and Military Capabilities Agency in Article I-41(3) 
and III-311; third, a specific commitment in paragraph 4 of Article I-347 on the 
objectives of the Union to “strict observance and development of international 
law, including respect for the principles of the United Nations Charter”;48 and 
a somewhat controversial provision for “permanent structured cooperation” in 
defence in Article I-41(6) and III-312. 

The apparent boldness of these various externally-oriented changes could 
certainly be questioned on the basis that key features of the new provisions 
remain relatively undefined, or that they merely build a little on provisions 
or institutions which existed previously. The new foreign minister’s role, for 
example, has been the subject of critical speculation on account of the complexi-
ties and compromises inevitably raised by its double-hatted feature: i.e. the 
curious combination of the post-holder being simultaneously vice-president of 
the Commission, with its collegiate nature, yet subject to the political mandate 
of the Council.49 Secondly, it could be argued that the originally strong vision of 
the role of a long-term (5-year) president of the European Council was down-
graded due to opposition from smaller Member States who would have preferred 
to see a strengthening of the leadership role of the Commission. Further, 



12

the eu constitution: in search of europe’s international identity

13

walter van gerven lectures

the failure to introduce any really substantial reform of the decision-making 
processes – despite the move to a (nominally) single form of instrument and 
the limited provision for qualified majority voting – of the common foreign and 
security policy could be highlighted as a more general failure in the attempt to 
strengthen the unity and effectiveness of the EU’s international role. Finally, 
some of the externally-focused changes might be seen simply as consolidating 
trends which were already developing, such as in the emerging recognition of 
the legal personality of the European Union. 

Such arguments however arguably underestimate the combined significance 
of the several changes as well as their potential future evolution. The innova-
tions introduced in relation to the European Council in particular are quite 
clearly aimed at giving greater visibility and a coherent identity to the political 
leadership of the EU, and they undoubtedly aim to concentrate power in the 
hands of the heads of government and state. The fact that the European Council 
would, under the new constitution, be empowered to take decisions across all 
areas of EU external relations, and to identify and develop “common strategies” 
for any of these, rather than having a role mainly in specified fields such as the 
former second and third pillars or economic policy, reflects a very considerable 
reinforcement and strengthening of its overall role.50 The fact that all of the 
existing provisions on external relations which were previously scattered across 
different parts of the EC and EU treaties have been gathered into one section is 
indicative of the intention to strengthen the legal coherence and unity of this 
field. As Marise Cremona noted, the new constitution aims not only at greater 
institutional unity and integration in the area of external action, but it also 
introduces for the first time51 “a set of overall principles, values and objectives 
guiding its external policy-making”, rather than there being different objectives 
for different specific parts of external relations as at present.52 Foreign, security 
and defence policy will now sit alongside commercial and development policy, 
amongst others, within the overall umbrella of EU external relations, suggesting 
a greater unity and coherence in all aspects of external action. Indeed, whatever 
their limits, all of the reforms introduced are aimed at giving greater definition, 
focus and unity to the external action, representation and identity of the Union 
in relation to the outside world, and each would bring about a distinctive, even if 
qualified, change to the existing situation. The very contested nature of several 
of these changes, with the exception of the relatively consensual move to single 
legal personality, is arguably indicative of their potential importance. 

  To Conclude

In sum, the boldest of the novel features of the new constitu-
tion, and the weight of significance of the changes which it has introduced lie, 
in my view, in the external domain. They lie in the conferral of legal personality 
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on the Union, in giving greater power and leadership to the European Council, 
and in creating a single post for foreign affairs, and more generally seeking 
to render the field of external relations more unified and integrated in both 
institutional and substantive terms. It could well be argued that there may be 
a tension between strengthening the external role and representation of the 
EU,53 and the objective of enhancing its internal democratic legitimacy. For 
example, the effect of strengthening the role of the European Council, which of 
all the primary EU actors is the one which is least subject to the constraints of 
institutional accountability, to constitutional requirements of transparency or 
to judicial or parliamentary control, and the enhancement of whose role is quite 
likely to alter and even undermine the status and power of other European and 
national institutions. Yet a decline in the quality of democracy internally does 
not necessarily, as history has sometimes shown us, mean a lack of popular 
identification with the polity in particular in its pursuit of “foreign affairs”. On 
the contrary, as I have argued in this lecture, a range of diverse and influential 
bodies of scholarship – from social identity theory within psychology, to critical 
social theory, to international relations theory – have maintained that collective 
identity is formed through a process of differentiation between self and other, 
between what is within and what is without, between what is internal and what 
is external. One of the issues which ultimately appeared to contribute to galva-
nizing Europe’s political leaders into overcoming their initial disinterest and 
disagreement over the results of the constitutional Convention included the col-
lective shock induced by the bombings in Madrid in March 2004. Further, the 
recurrent emphasis in the speeches and declarations of the political leaders and 
officials on Europe’s international role and global responsibilities suggest that 
the “external dimension” was a key factor in crystallizing political agreement 
over the desirability of enacting an EU constitution. And this observation is not 
simply a reflection on the uses of political rhetoric at key moments in the Euro-
pean constitutional process, since the actual provisions of the constitution itself, 
as I have argued, are weighted towards innovation and attempted strengthening 
in the field of external relations. The most interesting question remains to be 
answered in the future, however, and that is whether the emphasis on Europe’s 
“global role” and international identity is indeed the factor which will ultimately 
– if anything does – capture the public imagination in such a way as to generate 
sufficient support for ratification of the constitution in the short term, and to 
generate or construct a sense of European solidarity in the longer term. 
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Mission Statement

The objective of the Leuven Centre for a Common Law of Europe (Leuven 
CCLE) is to focus research efforts of the Faculty of Law of the Katholieke Univer-
siteit Leuven (K.U.Leuven) on legal developments that are common to the whole 
of Europe. A tradition of forty years of research in the field of comparative and 
European Community law serves as an excellent starting point for the activities 
of Leuven CCLE. 

The area’s of interest are: (i) the law of the European Union and developments 
in European human rights and humanitarian law (ECHR law), (ii) the national 
legal systems of the European countries in a comparative context and in their 
interaction with European Union law and (iii) the interplay of European (Union) 
law with international law.

The Leuven CCLE research method consists in bridging the classical dividing 
lines between legal disciplines and in engaging in comparative and cross-disci-
plinary legal research, while at the same time embedding legal scholarship in 
broader social, economic, cultural and political contexts. Studies will not only 
focus on private law, but also on public law and areas of the law situated at the 
boundaries of its classical branches. 

The first and foremost goal of Leuven CCLE is to promote fundamental legal 
research on the interaction between the aforementioned different fields and 
methods, thereby thoroughly analysing bottom-up as well as top-down move-
ments. This approach is necessary in order to determine to what extent the 
building bricks of national, European and international law can be used to 
promote a common legal construction for Europe. 

Leuven CCLE approaches the law not as a rule set in stone, but as a living and 
dynamic process. The core of the process is the interaction between different 
legal orders in Europe: between Community and national law, between separate 
national legal systems and between European and international law. As the 
composite of legal rules grows ever more complex, the question of legitimacy of 
legal rules is perceived as a major subject of research. 

The Leuven CCLE approach to scholarship and research is rooted in the firm 
conviction, indicated by forty years of comparative analysis, that it will become 
more and more apparent that legal systems which prima facie may look very 
different are built around common principles that in Europe constitute a ius 
commune or a common law of Europe.
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Further information on the Ius Commune Research School (mission, partici-
pants, scientific programmes, etc.) is available at:

www.rechten.unimaas.nl/ozic
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The Ius Commune Research School is a cooperation of the Law Faculties of the 
Universiteit Maastricht, the Katholieke Universiteit Leuven, the Universiteit Utrecht 
and the Universiteit van Amsterdam. The School was established in 1995 and 
was formally recognised by the Royal Dutch Academy of Sciences in 1998. The 
School accommodates about 200 (senior) researchers and 110 research fellows 
(PhD students). Apart from the researchers of the four founding Faculties, 
the School has admitted individual members of the Law Faculties of the Vrije 
Universiteit Amsterdam and the Université de Liège among its members. Close 
affiliations exist with the universities of Edinburgh and Stellenbosch.

The Research School facilitates the individual research of its members and 
promotes the co-operation among these members. In addition, the School takes 
care of the programme of studies of the School’s research fellows. 

The Ius Commune Research School aims at facilitating high-level legal research 
in the field of international and transnational legal processes. Three different 
sets of problems are addressed by the School’s researchers:

– What is the role of the law in theory (policy) and practice of international 
processes of integration and to what extent is transnational integration of legal 
systems dependent of the commonalities among the national legal systems (ius 
commune)?

– What positive or negative effects may transnational integration have 
upon the commonalities among the national legal systems and the autonomy of 
national legal cultures?

– To what extent can the principles of democracy and Rechtsstaat (consti-
tutional state) serve as a guide in the process of transnational integration? It is 
tried to answer this question from both a public law perspective (democracy and 
Rechtsstaat (constitutional state) as foundations of a ius commune) and a private 
law perspective (the impact of human rights on private law).

ius commune research school






