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Omne Law, Two Competitions:
An Enquiry into the Contradictions
of Free Movement Law

ALEXANDRE SAYDE"

Abstract: The long-established contradictions of free movement law are caused
by the implicit reference to two contradictory paradigms of economic integration.
The first paradigm seeks to avoid the competition among private businesses being
distorted by national regulations, therefore aiming at the creation of a ‘level play-
ing field’ (regulatory neutrality paradigm). The second paradigm seeks to ensure
the proper functioning of the process of competition among Member States,
and accordingly aims at maximising the opportunities for ‘regulatory arbitrage’
(regulatory competition paradigm). In more detail, the tension between those two
paradigms of economic integration results in three central nodes of internal mar-
ket law: the eventuality of a positive harmonisation, the negative harmonisation
conundrum, and the regulatory mobility dilemma. In sum, one (free movement)
law is assigned the contradictory mission of ensuring the proper functioning of
two competitive processes: the competition among private businesses (regulatory
neutrality) and among Member States (regulatory competition).

I. INTRODUCTION

HIS STUDY IS an enquiry into the contradictions of free movement
law and the underlying dialectic generating them. European law
scholarship has long established that the Court has never been
able or willing to settle on a unique free movement test, relying instead
on highly open-textured concepts such as ‘obstacle to free movement’,
‘barrier to trade’, ‘restriction to market access’, ‘discrimination on grounds

“ I am extremely grateful to Bruno and Floris de Witte, Daniel Francis and Okeoghene
Odudu for their generous comments on earlier drafts.
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of nationality’ or ‘non-discriminatory restriction’.! At first, this inconstancy
has led many scholars to advocate a specific version of the free movement
test, based for instance on a strict approach to discrimination,”> or on
a distinction between product requirements and market circumstances
(prefiguring the Keck jurisprudence of 1993).3 In the 1990s, however, a
few scholars engaged in holistic analyses of the Court’s case law, with the
purpose of embracing all versions of the free movement test elaborated
by the Court. Weiler for instance, adopted an evolutionary approach by
identifying five ‘generations’ in the Court’s case law.# In a groundbreaking
study, Maduro argued that the various free movement tests applied by the
Court in the context of the free movement of goods corresponded to three
‘constitutional models’ of the European Union: centralised, competitive,
and decentralised.” Nowadays, European law scholars frequently rely on
similar analyses, associating specific versions of the free movement test to
different institutional arrangements and visions of the European Union.®
Building on this rich stream of scholarship, this study argues that the
contradictions of free movement law are caused by the unconscious and yet
permanent reference to two overarching conceptions of economic integra-
tion. The first conception seeks to ensure that the competition among pri-
vate businesses is not distorted by national regulations, which is expressed
by the paradigm of regulatory neutrality. The second vision of economic
integration seeks to ensure the proper functioning of the competition among
Member States, and is embodied by the paradigm of regulatory competi-
tion. The paradigms of regulatory neutrality and regulatory competition
represent two poles of attraction on the compass of economic integration,

1 The indeterminacy of the ‘free movement test’ has been highlighted on numerous occa-
sions: see inter alia M Maduro, We the Court: the European Court of Justice and the European
Economic Constitution (Oxford, UK and Evanston, Ill, Hart Publishing and Northwestern
University Press, 1998) Ch 3; C Barnard and S Deakin, ‘Market Access and Regulatory
Competition’ in C Barnard and ] Scott, The Law of the Single Market: Unpacking the Premises
(Oxford, Hart Publishing, 2002); J Snell, “The Notion of Market Access: A Concept or a
Slogan?’ (2010) 47 Common Market Law Review 437.

2 G Marenco, ‘Pour une interprétation traditionnelle de la notion de mesure d’effet équiva-
lent A une restriction quantitative’ (1984) 20 Cahiers de Droit Européen 291.

3 E White, ‘In Search of the Limits to Article 30 of the EEC Treaty’ (1989) 26 Common
Market Law Review 235.

4] Weiler, “The Constitution of the Common Market Place: Text and Context in the
Evolution of the Free Movement of Goods’ in P Craig and G De Burca, The Evolution of
EU Law (Oxford, Oxford University Press, 1999); and updated version in J Weiler, ‘Mutual
Recognition, Functional Equivalence and Harmonization in the Evolution of the European
Common Market and the WTO’ in F Padoa-Schioppa, The Principle of Mutual Recognition
in the European Integration Process (Basingstoke, Palgrave Macmillan, 2005).

5 M Maduro, above n 1, Ch §.

6 See, eg, K Armstrong, ‘Mutual Recognition’ in Barnard and Scott above n 1, 228-30;
Barnard and Deakin ‘Market Access and Regulatory Competition’ above n 1, 204 ff; S Deakin
‘Regulatory Competition after Laval’ (2007-2008) 10 Cambridge Yearbook of European
Legal Studies 581, 584 ff.
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between which the pointer of internal market law fluctuates constantly,
thereby generating contradictions within the free movement jurisprudence
(Part II).

Unfortunately, both makers (Union institutions) and commentators
(scholars) of European law are mostly unaware of the coexistence of two
competing paradigms of economic integration within free movement law.
As a consequence, their adoption of one paradigm, upon making or com-
menting free movement law, remains often unconscious or fragmentary at
best.” This oblivion is problematic because regulatory neutrality and regu-
latory competition imply different prescriptions for the regulation of the
internal market; more accurately, the tension between those two paradigms
of economic integration results in three central ‘nodes’ of internal market
law: the eventuality of a positive harmonisation, the negative harmonisa-
tion conundrum, and the regulatory mobility dilemma. In other words,
while mostly ignored, the conflicting influences of the regulatory neutrality
and regulatory competition paradigms account to a considerable extent for
the inconsistency of the free movement jurisprudence (Part III).

This causal link between the coexistence of two paradigms of economic
integration, on the one hand, and the contradictions of free movement
law, on the other, is best highlighted by re-examining a few practical issues
of free movement law, such as the acceptance of reverse discriminations,
the ambivalent status of differentials of regulation, the erratic prohibition
of abuses of law (for example, Centros versus Cadbury Schweppes) or
the ambiguity towards social dumping (for example, Laval versus Rush
Portuguesa). Indeed, the solutions advocated to those practical issues
entirely depend on the adoption, most often unconscious, of either regula-
tory neutrality or regulatory competition as paradigm of economic integra-
tion (Part IV).

It should be underlined that the scope of this study is qualified by two
major limitations. First, this study is devoted to the ‘pulling forces’ of eco-
nomic integration within the European Union, which materialise into politi-
cal decisions facilitating socioeconomic interpenetration among Member
States. Socioeconomic interpenetration is fostered by expanding the horizon
of economic agents beyond their domestic ‘market-jurisdiction’, that is by

7 By way of illustration, the awareness of regulatory competition as a paradigm of economic
integration shaping free movement law is roughly limited to its association with the ‘home
country principle’. Maduro, for instance, conflates home country regulation and regulatory
competition into a ‘competitive model’ (above n 1, 126 ff), before conceding that the ‘decen-
tralized model’ of host regulation is still, to a great extent, a model based on competition’
(ibid, 143). See also Armstrong above n 6, 243; J Pelkmans ‘Mutual Recognition in Goods
and Services: an Economic Perspective’ in Padoa-Schioppa above n 4, 114; W Kerber and
R Van Den Bergh, ‘Mutual Recognition Revisited: Misunderstandings, Inconsistencies, and
a Suggested Reinterpretation’ (2008) 61 Kyklos 447, 452; ] Trachtman, ‘Embedding Mutual
Recognition the WTO’ (2007) 14 Journal of European Public Policy 780, 785.
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facilitating their access to foreign ‘markets-jurisdictions’. Such a project of
economic integration can be contested as such, in light of other political
objectives; however, this study focuses on the project of economic integra-
tion itself, and in particular on the tensions generated by the coexistence of
two different paradigms of economic integration: regulatory neutrality and
regulatory competition.

Second, this study does not extend to the consequences of economic
integration on socioeconomic justice within the FEuropean Union.
Admittedly, the paradigms of regulatory neutrality and regulatory competi-
tion entail very different consequences in terms of (re)distribution. However,
the approach adopted in this study is essentially descriptive—seeking
to understand the actual content of internal market law—rather than
normative—discussing what the content of internal market law should
be. This ‘regulatory’ approach might seem regrettably dry; vyet it strives to
establish the conceptual foundations necessary to address the fundamental
question of socioeconomic justice within the European Union.

II. THE TWO PARADIGMS OF ECONOMIC INTEGRATION:
REGULATORY NEUTRALITY VERSUS REGULATORY COMPETITION

The central contention of this study is that the contradictions of free
movement law are caused by the mostly unconscious and yet permanent
reference to two overarching conceptions of economic integration: regula-
tory neutrality and regulatory competition. On the one hand, regulatory
neutrality seeks to avoid the competition among private businesses being
distorted by national regulations. On the other hand, regulatory competi-
tion seeks to ensure the proper functioning of the process of competition
among Member States.

It is crucial to keep in mind that those two paradigms of economic inte-
gration are not theoretical artifacts constructed ex nibilo, but well concrete
systems of reference that can be pinpointed in the activities of both Union
lawmakers and commentators. By way of illustration, the ambivalent status
of differentials of regulation among competing businesses provides objec-
tive evidence of the reality of those two paradigms of economic integra-
tion: indeed, such differentials of regulation are alternatively condemned as
‘distortions of competition’ (regulatory neutrality) or hailed as legitimate
‘competitive advantages’ (regulatory competition).® This contradiction—as
all others explored in the subsequent chapters—can only be explained by
the contradictory influence of the paradigms of regulatory neutrality and
regulatory competition, which shape actual lawmaking within the Union.

8 See below s IV.B. The Ambivalent Status of Differentials of Regulation (Regulatory
Diversity).
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In Chen and Hanson’s terminology, those two paradigms represent
‘meta-scripts’ of economic integration, namely general schemas inform-
ing our approach to all aspects of internal market law.” The adoption of
regulatory neutrality or regulatory competition as ‘meta-script’ of economic
integration determines an ideal regulatory mode of the internal market
(classically identified as host country principle, home country principle, and
harmonisation)!® which in turn shapes the free movement test applied in
concrete cases. As we shall see, it is not uncommon to find manifestations
of both regulatory neutrality and regulatory competition in the same legal
regime.!!

In sum, regulatory neutrality and regulatory competition represent two
poles of attraction on the compass of economic integration, between which
the pointer of internal market law constantly fluctuates. Yet historically,
those two regulatory paradigms have emerged at different moments of the
European project of economic integration.

A. The Regulatory Neutrality Paradigm

In the context of the internal market of the European Union, the regulatory
neutrality paradigm seeks to ensure that the proper functioning of the com-
petition among private businesses is not distorted by national regulations.
This ideal of regulatory neutrality was predominant within the law of the
internal market roughly from the creation of the European Coal and Steel
Community (1951)until thelandmark Cassis de Dijonruling (1979).12Indeed,
the central feature of the economic integration prompted by the European
Union was the creation of an ‘area without internal frontiers’ (Article
26(2) TFEU).13 This classical formula, formalised by the Single European
Act (1986), never aimed at the actual suppression of internal frontiers,
but rather at their neutralisation; in terms of regulation, neutralising

9 Chen and Hanson constructed the concepts of meta-script, macro-script and micro-script
in an attempt to describe ‘knowledge structures that shape how we view the world’ and the
‘ways in which schemas and scripts have influenced how policy theorists, policymakers, law-
yers, and many others ... understand and approach policymaking’: see R Chen and J Hanson,
“The Tllusion of Law: The Legitimating Schemas of Modern Policy and Corporate Law’ (2004)
103 Michigan Law Review 1, 3; see also R Chen and ] Hanson ‘Categorically Biased: The
Influence of Knowledge Structures on Law and Legal Theory’ (2004) 77 US California Law
Review 1103.

10 Maduro, above n 1, ch 5; Armstrong above n 6, 228-30.

1 In particular, see the ‘restricted choice of Home Law’ and the ‘Free Choice of host
Law’ two ‘heterogeneous’ regulatory modes of the internal market. See below, s IIL.LD The
Regulatory Mobility Dilemma.

12 Case 120/78 Rewe-Zentral (Cassis de Dijon) [1979] ECR 649.

13 “The internal market shall comprise an area without internal frontiers in which the free
movement of goods, persons, services and capital is ensured in accordance with the provisions
of the Treaties.”
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internal frontiers implies that domestic and cross-border trade flows should
be treated equally, as domestic goods and services are in an ordinary domes-
tic market.'* As discussed by Pescatore:

What does Article 8A mean when it speaks of ‘an area without internal frontiers’?
... It is clear that nobody thinks of removing political frontiers ... In fact, these
‘frontiers’ seem to concern nothing else than obstacles maintained by divergent

national legislation, the so-called ‘non-tariff barriers to trade’.1

The prime concern of the regulatory neutrality paradigm is thus the compe-
tition among private businesses, which should not be distorted by national
regulatory idiosyncrasies. Regulatory neutrality aims at neutralising inter-
nal frontiers by suppressing the impact of national regulatory idiosyncrasies
on trade flows competing within the internal market. The London School of
Economics plainly endorsed this conception of economic integration based
on regulatory neutrality, in a study commissioned by the Commission in the
context of the 1996 Single Market Review’:1®

[Economic integration is] a process whereby the outcomes of economic decisions
become less dependent on the existence of borders. In integrated markets, firms
will be able to consider entry into a product market ignoring the costs of selling
across a national border. They will compete with other firms across geographic
markets that are no longer determined by national borders, except where natural
geographic features impose transport costs along borders (e.g. coastlines).!”

Accordingly, the ultimate strategic goal of the regulatory neutrality para-
digm is the creation of a so-called ‘level playing field’, an idealised situa-
tion in which all economic agents competing within the European Union
would be subject to identical regulatory conditions throughout the internal
market:

[Tlhe regulatory ideal of the common market consisted in the creation of a ‘level
playing-field’ on which all economic actors could operate under equal competi-
tive conditions, and across which goods, persons and services could be exchanged
unhindered.!®

14 See Case 15/81 Schul [1982] ECR 1409, para 33: ‘The concept of a common
market ... involves the elimination of all obstacles to intra-community trade in order to merge
the national markets into a single market bringing about conditions as close as possible to
those of a genuine internal market.” (emphasis added)

15 P Pescatore, ‘Some Critical Remarks on the Single European Act’ (1987) 24 Common
Market Law Review 9, 16 (emphasis added).

16 Commission Staff Working Paper, The 1996 Single Market Review, 16 December 1996,
SEC (96) 2378.

17 London Economics, Competition Issues (London, Kogan Page, 1997) 23 (emphasis
added).

18 M Dougan, ‘Minimum Harmonization and the Internal Market’ (2000) 37 Common
Market Law Review 853, 860 (emphasis added).
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The regulatory neutrality paradigm generates a ‘regulatory distortion’
rhetoric, since similar economic activities deployed within the internal mar-
ket should ideally bear the same regulatory burden. Regulatory distortions
of competition must therefore be understood as differentials of regulation
affecting competing goods or services:

[Flollowing the establishment of the single market in goods and services,
differences in the cost structure of member states brought about by variations
in relative burdens of taxation and regulation will produce ‘distortions of

competition’ '

In addition to this static conception of neutrality disapproving of inequali-
ties deriving from differentials of regulation, the regulatory neutrality
paradigm seeks to avoid deflections of trade caused by legislative disparity
among Member States. Indeed, the ‘neutrality’ of regulation implies that
economic decisions should not be distorted by regulatory considerations,
but only grounded in genuine economic considerations.?? Accordingly,
economic activities within the Union should not be deflected towards
certain Member States by reason of their specific regulatory environment.
This aversion towards ‘trade deflections’ caused by regulation is explicit in
countless acts of European law.?! In sum, under regulatory neutrality, genu-
ine economic considerations—and not regulatory ones—ought to dictate
economic decisions.

As early as in the ECSC Treaty (1951), the distorting impact of differ-
entials of regulation on the competition among private businesses raised
sufficiently ample concerns to set up explicit corrective mechanisms in the
Treaty itself. Article 67 ECSC provided for the correction of Member States’
actions liable to ‘seriously distort the conditions of competition in the coal

19°S Deakin and F Wilkinson, ‘Rights vs Efficiency? The Economic Case for Transnational
Labour Standards’ (1994) 23 Industrial Law Journal 289, 301-02 (emphasis added).

20 Opinion of the European Economic and Social Committee, The Creation of a Common
Consolidated Corporate Tax Base in the EU, O] C88/12, 11/04/2006, 48-53, n 6.2
‘Neutrality’: ‘Genuine economic considerations must decide where companies choose to locate
and where the technical tax base will be. A neutral tax base helps to create free and fair com-
petition between companies’.

21 Recitals 7 and 8 in the Preamble to Council Dir 79/69S/EEC of 24 July 1979 on the
harmonisation of procedures for the release of goods for free circulation, O] L2035, 13/8/1979,
19-26; Recital 3 in the Preamble to Eighth Council Dir 79/1072/EEC of 6 December 1979 on
the harmonisation of the laws of the Member States relating to turnover taxes—Arrangements
for the refund of value added tax to taxable persons not established in the territory of the
country, OJ L331, 27/12/1979, 11-19; Recitals 5 and 6 in the Preamble to Council Dir
2003/48/EC of 3 June 2003 on taxation of savings income in the form of interest payments,
OJ L157, 26/6/2003, 38-48; Commission Communication, Proposal for a Directive of the
European and the Council on measures and procedures to ensure the enforcement of intellec-
tual property rights, 30/01/2003, COM (2003) 46 final; Case C-84/09 X [2010] ECR I-0000,
para 24; Case C-7/08 Har Vaessen [2009] ECR 1-5581; Case C-260/95 DFDS [1997] ECR
1-100S5, para 23.
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and steel industries’;>? whereas Article 68 ECSC prohibited the lowering of
wages, decided by undertakings or Member States, when used ‘as a weapon
of competition among enterprises’.>> Similarly, the Spaak Report (1956),
which led to the adoption of the Treaties of Rome a year later, devoted a
great deal of attention to distortions of competition brought about by the
disparity among national laws, in accordance with the regulatory neutrality
paradigm:

Apart from open discriminations and interventions intended to favour certain
undertakings or productions, legislative or regulatory provisions have such an
incidence on cost prices that it is appropriate to examine with the greatest care
whether, by their own incidence or by their disparity among one or several coun-
tries, some of them do not distort the competition among national economies as
a whole or in specific sectors.?*

Since then, the regulatory neutrality paradigm can be said to have signifi-
cantly contributed to the definition of the particularly open-textured?® con-
cept of restriction to free movement, from the Court’s broad interpretation
in Dassonville (prohibiting any measure ‘capable of hindering, directly or
indirectly, actually or potentially, intra-Community trade’2¢) to the frequent
restatements in the Commission policy documents.?” Through the lens of
the regulatory neutrality paradigm, any extra cost imposed by national laws

22 Art 67(1) ECSC provided for the notification to the High Authority of ‘any action of a
Member State which might have noticeable repercussions on the conditions of competition in
the coal and steel industries’. The High Authority had the power to impose corrective measures
if such an action was ‘liable to provoke a serious disequilibrium by increasing the differentials
in costs of production’ (Art 67(2) ECSC).

23 In such a case, the High Authority addressed to the enterprise or government concerned
a recommendation ‘intended to assure the labour force of compensatory benefits to be paid
for by the enterprise in question’ (Art 68(3) ECSC). If the enterprise failed to conform to the
recommendation, the High Authority could even impose ‘fines and daily penalty payments
not to exceed twice the amount of the savings in labour costs unjustifiably effected” (Art 68(6)
ECSC).

2% Rapport du Comité intergouvernemental créé par la Conférence de Messine (Rapport
Spaak), 21 April 1956 (emphasis added) available at aei.pitt.edu/996/01/Spaak_report_french.
pdf, 60, free translation. More generally, see Title II, Ch 2: ‘Correction of Distortions and
Approximation of Legislations’.

25 The indeterminacy of the concept of ‘restriction to free movement’, central to the ‘nega-
tive integration’ imposed through the free movement provisions, has been underlined on many
occasions: see eg, M Maduro, above n 1, Ch 3—The Classical Readings of Article 30 and
the European Economic Constitution’; Barnard and Deakin ‘Market Access and Regulatory
Competition” above n 1, 204 ff; Deakin above n 6, 584 ff.

26 Case 8/74 Dassonville [1974] ECR 837, para 5.

27 For instance, see Commission Report, The State of the Internal Market for Services, 30
July 2002, COM(2002) 441 final, 14: ‘The term “legal barriers” covers all obstacles to the
development of [economic] activities between Member States deriving directly or indirectly
from a legal constraint and which are liable to prohibit, impede or otherwise render less
advantageous such activities.” (emphasis added)
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upon cross-border trade flows is liable to hinder the freedoms of movement,
as epitomised by the following statement:

Taxes and regulations may bias economic decisions towards domestic activities
because they impose extra-costs on cross-border trade. ... Market integration
aims at the removal of trade barriers. The goal is to reduce differences in the
tax and regulatory treatment of domestic and cross-border trade. In the fully
integrated market, no such difference remains. Borders lose their economic sig-
nificance. This is, of course, is the promised land of market integration in the EU,
a Single Market ‘without internal frontiers’ 8

B. The Regulatory Competition Paradigm

Along the classical regulatory neutrality paradigm, one can identify mani-
festations of an alternative paradigm within internal market law: the regu-
latory competition paradigm. This observation is nothing revolutionary, for
many scholars have devoted a great deal of attention to the articulation of
the regulatory competition paradigm within European law,?’ to the extent
that regulatory (or ‘inter-jurisdictional’) competition has been described as
‘an integral part of the constitutional structure of the European Union’.3°
Weatherill formalised this idea by observing that ‘[diversity] may also be the

road, albeit a controversially mapped one, towards regulatory competition

as a competing paradigm of internal market law’.3!

By contrast with the regulatory neutrality paradigm, which focused on
competition among private businesses and on the potential distortions
brought by differentials of regulation, the regulatory competition paradigm
is concerned with a process of competition among Member States, more
precisely among national laws. In essence, it postulates the existence—and

28 P Genschel, ‘Mutual Recognition in Regulation and Taxation’ European Union Studies
Association (EUSA), 2005 Biennal Conference, available at aei.pitt.edu/3087/01/eusa-
genschel-290305.pdf, 3.

29 See in particular P Schammo, ‘Arbitrage and Abuse of Rights in the EC Legal System’
(2008) 14 European Law Journal 351; Barnard and Deakin above n 1; S Deakin ‘Is Regulatory
Competition the Future for European Integration?’ (2006) 13 Swedish Economic Policy
Review 71; Deakin above n 6; S Deakin, ‘Regulatory Competition versus Harmonization in
European Company Law’ in D Esty and D Geradin, Regulatory Competition and Economic
Integration: Comparative Perspectives (Oxford, New York, Oxford University Press, 2001);
S Deakin, “Two Types of Regulatory Competition: Competitive Federalism versus Reflexive
Harmonisation’ (1999) 2 Cambridge Yearbook of European Legal Studies 231; W Kerber,
‘Interjurisdictional Competition within the European Union’ (1999-2000) 23 Fordham
International Law Journal 217; ] Pelkmans and J-M Sun, ‘Regulatory Competition in the
Single Market’ (1995) 33 Journal of Common Market Studies 67.

30 Kerber, above n 29, 234.

31 S Weatherill, “Why Harmonise?’ in T Tridimas and P Nebbia, European Union Law for
the Twenty-First Century Volume 2: Internal Market and Free Movement Community Policies
(Oxford and Portland, Oregon, Hart Publishing, 2004) 18 (emphasis added).
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roper functioning—of a ‘law market’,32 on which States compete to attract
prop g 5 p

private interests, a process that would ultimately lead to optimal laws.

If the existence of a competition among jurisdictions was reported as
early as in the 1850s,33 the phenomenon only turned into a fully-fledged
theoretical paradigm in 1956, under the hand of Tiebout.>* Tiebout’s
starting point was the existence of an alternative—and superior—line of
communication between local governments and citizens: if citizens can
only communicate their preferences to the central government through the
imperfect political process (voice?®), they can express themselves by mov-
ing to the community whose local government best satisfies their prefer-
ences (exit). This alternative line of communication, based on regulatory
movements among decentralised jurisdictions, is said to permit an iterative
process of communication, by conveying successive and reciprocal ‘signals’
(or incentives) between citizens and local governments:3°

— By moving to the community offering their favourite legal scheme
among all local laws, citizens arbitrate among local laws,3” thereby
sending signals regarding their preferences to all local governments;

— In response to this arbitrage effectuated by citizens-taxpayers, local
governments are induced to adjust their law, in order to create suf-
ficient incentives to attract mobile citizens.38

Regulatory competition can accordingly be defined as an iterative process
of regulatory arbitrage (by citizens) and adjustment (by local governments),

32 L Ribstein and E O’Hara, The Law Market (Oxford, New York, Oxford University
Press, 2009).

33 See S Deakin, ‘Legal Diversity and Regulatory Competition: Which Model for Europe?’
(2006) 12 European Law Journal 440,442, n 5, referring to J Saville, ‘Sleeping Partnership and
Limited Liability, 1850-1856" (1956) 8 Economic History Review (NS) 418.

34 C Tiebout, ‘A Pure Theory of Local Expenditure’ (1956) 64 Journal of Political Economy
416.

35 Hirschman similarly identifies Exit and Voice as two lines of communication permitting
to correct institutional malfunctions: see A Hirschman, Exit, Voice, and Loyalty (Cambridge,
Mass, Harvard University Press, 1978). Exit consists in leaving altogether a particular
organisation (eg consumers refusing to buy a firm’s products; citizens leaving a state’s ter-
ritory; states leaving an international organisation). Voice, on the other hand, is defined as
‘any attempt at all to change, rather than to escape from, an objectionable state of affairs’
(ibid, 30).

36 Pelkmans above n 7, 114: ‘But, since mutual recognition is a static notion, no more than
a one-time adjustment would take place. Regulatory competition is dynamic and takes this
process further. It is defined as changes in national regulation in response to the actual or
expected impact of cross-border mobility of goods or services on national economic activity,
itself prompted by mutual recognition.’

37 Schammo above n 29, 353: ‘Commonly, regulatory arbitrage is understood as the action
by which mobile economic actors seek to take advantage of regulatory differences between
jurisdictions in order to reduce costs or to gain an advantage.’

38 Pelkmans and Sun above n 29, 69: ‘One can interpret ... regulatory adjustment as an
attempt to “compete” for the mobile factor, which will arbitrage across the various existing
market opportunities.’
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allegedly leading to optimal regulation. However, and as admitted by
Tiebout himself,3? the proper functioning of this alternative line of commu-
nication relies on unrealistic assumptions of full and universal information
and mobility, which cannot be discussed within the limited scope of this
study.

In American scholarship, the concept of regulatory competition has been
widely used to describe the Delaware effect, that is the fact that the State
of Delaware has attracted a disproportionately high number of incorpora-
tions since the early twentieth century, by offering a favourable regulatory
environment to corporations.*’ The Delaware effect has drawn extensive
academic interest for regulatory competition in the field of company law,
setting off a fierce debate on whether it leads to a depression of regulatory
standards (a ‘race to the bottom’).#! By contrast, it is not disputed that the
Delaware effect has led to a spontaneous regulatory convergence in the
field of company law: by winning the regulatory competition, Delaware
has imposed its legislation as the ‘national company law’ of the United
States.*?

In the context of the European Union, ever since the Schuman
Declaration (1950),% political and trade union leaders have been aware
of the risk of intensified competition among States engaged in a project of
economic integration.** However, in normative terms, such a competition
among Member States was viewed as a risk to be thwarted, which led to
the adoption of corrective devices in the ECSC Treaty itself (regulatory
neutrality paradigm);* and not as an opportunity to be pursued, namely

39 Tiebout, above n 34, 419.

40 See W Cary, ‘Federalism and Corporate Law: Reflections upon Delaware’ (1974) 83 Yale
Law Journal 663, in which he famously coined the expression ‘race to the bottom’.

41 See, among countless others, M Kahan and E Kamar, “The Myth of State Competition
in Corporate Law’ (2002) 55 Stanford Law Review 679; L Bebchuk, A Cohen and A Ferrell,
‘Does the Evidence Favor State Competition in Corporate Law?’ (2002) 90 California Law
Review 1775; K Greenfield, ‘Democracy and the Dominance of Delaware in Corporate
Law’ (2004) 67 Law and Contemporary Problems 135; G Subramanian, ‘The Disappearing
Delaware Effect’ (2004) 20 Journal of Law, Economics and Organization 32; M Roe,
‘Delaware’s Competition’ (2003) 117 Harvard Law Review 588.

42 L Bebchuk, ‘The Desirable Limits in State Competition in Corporate Law’ (1992) 105
Harvard Law Review 1435, 1495; referring to ‘State Competition: Panel Response’ (1986-87)
8 Cardozo Law Review 779, 783.

43 The Schuman Declaration (Paris, 9 May 1950) available at www.ena.lu/schuman_
declaration_paris_1950-2-613.

44 P Drouin, ‘Le Projet de Pool Charbon-Acier: les Chances et les risques de I’'Economie
Francaise’ Le Monde, 24 May 1950, 3; ‘Les Dangers du Plan Schuman’ L’Echo de la Bourse,
10 December 1950; J Duclos, ‘Lettre de Jacques Duclos’ L’'Humanité, 5 December 1951, 4;
‘Plan Schuman et Souveraineté Fiscale des Etats’ Luxemburger Wort, 9 July 1954, 7;
L Charvet, ‘La Sidérurgie Francaise Devant le “Pool”™ (1951) 16-17 Nouwvelle Revue de
I’Economie Contemporaine 36; D Gobbi, ‘La CECA ha ridotto ancora la produzione di car-
bone belga’ L'Unita, 30 May 1959, 7; all available at www.cvce.eu.

45 See above, s ILLA. The Regulatory Neutrality Paradigm.
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a competitive process potentially leading to optimal regulation (regulatory
competition paradigm).

In other words, regulatory competition was not conceptualised as such
at the inception of the European Union; as a matter of fact, the European
Treaties have been described as agnostic about it.#¢ Indeed, if many Treaty
provisions (for example the prohibition of state aids, or the possibility
of adopting harmonising measures) have an impact on the room avail-
able for regulatory competition, they were initially designed to promote
an undistorted competition among private businesses, pursuant to the
regulatory neutrality paradigm. Rather, regulatory competition emerged
as an unintended side effect*’ of the contrasting fortunes encountered
by the Union institutions in their efforts to achieve economic integration
through regulatory neutrality. The Union legislature, on the one hand, got
rapidly stuck in political deadlocks, making (full) harmonisation at the
Union level at best illusory in many fields.*® The Court of Justice, on the
other hand, was much more successful in promoting economic integration,
through the ‘constitutionalisation’* and expansive interpretation of the
free movement provisions. In particular, the landmark Cassis de Dijon rul-
ing (1979) marked the judicial advent of the mutual recognition principle,
whose purpose was to reduce the relative cost of cross-border trade by
precluding multiple regulation, in conformity with the regulatory neutral-
ity paradigm.®®

Yet the consequence of the contrasting fortunes encountered by the
Union legislature and judiciary in the promotion of regulatory neutrality
was that the regulation of the internal market became characterised by
diversity among national laws (no Union harmonisation) and increasing
mobility of Union citizens (free movement). This combination of regula-
tory diversity and mobility offered Union citizens an ever-increasing room
for regulatory arbitrage, a first and necessary step to trigger a regulatory
competition process:

46 Schammo above n 29, 370; see also Barnard and Deakin above n 1, 197: “The stated aim
of the EC rules on free movement is not regulatory competition, but market integration’.

47 In the same sense, see Barnard and Deakin above n 1, 198; S Deakin, ‘Legal Diversity
and Regulatory Competition: Which Model for Europe?’ (2006) 12 European Law Journal
440-54, 440. Deakin also notes a similar evolution (‘market integration’ leading to regulatory
competition) in the United States: Deakin, ‘Is Regulatory Competition the Future for European
Integration?’ above n 29, 76-78.

48 Commission White Paper, Completing the Internal Market, 14 June 1985, COM (1985)
310 final, para 61.

49 See the seminal E Stein, ‘Lawyers, Judges, and the Making of a Transnational
Constitution’ (1981) 75 American Journal of International Law 1; G Mancini,The Making of
a Constitution for Europe’ (1989) 26 Common Market Law Review 595; and ] Weiler, “The
Transformation of Europe’ (1991) 100 Yale Law Journal 2403.

50 See below, s IIL.A. Protectionism and Regulatory Multiplicity.
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[Bly facilitating the mobility of persons and resources ... the free movement
provisions also facilitate regulatory and tax arbitrage. This is because legal mobil-
ity is a basic pre-condition for arbitrage. Thus, if persons and resources can move
at low cost between jurisdictions and provided that mobile actors are informed
about differences in regulatory regimes, differences between regulatory regimes
can a priori also be exploited.’!

To sum up, ‘negative integration’ without ‘positive integration’—even if
intended to promote regulatory neutrality—inevitably leads to more intense
forms of regulatory competition within the internal market.>? If, initially,
regulatory competition was thus unconsciously fostered within the internal
market, the first conscious institutional move towards regulatory competi-
tion was the Centros ruling (in 1999),%3 attempt of the European Court of
Justice to emulate the Delaware effect.>* Since then, the ‘Centros line of
case law’ has generated an abundant literature on regulatory competition
in European company law.>’ Lastly, the regulatory competition paradigm
demonstrates natural affinities with the principle of subsidiarity, formalised
by the Maastricht Treaty (1992).5¢

51 Schammo above n 29, 360, emphasis added.

52 Kerber above n 29, 221: “The core of the problem is that simultaneous realization of
mobility and decentralization logically implies the existence of competition among jurisdic-
tions.’

33 Case C-212/97 Centros [1999] ECR 1-1459. See also Case C-210/06 Cartesio [2008]
ECR 1-9641; Case C-167/01 Inspire Art [2003] ECR 1-10155; Case C-208/00 Uberseering
[2002] ECR 1-9919.

54 See, in particular, AG La Pergola, Case C-212/97 Centros [1999] ECR 1-1459, 20: ‘(I|n
the absence of harmonisation, competition among rules must be allowed free play in corporate
matters.’

55 See, among many others, W-G Ringe, ‘Sparking Regulatory Competition in European
Company Law—The Impact of the Centros Line of Case-Law and its Concept of “Abuse of
Law” in R de la Feria and S Vogenauer (eds), Probibition of Abuse of Law: A New General
Principle of EU Law? (Oxford and Portland, Oregon, Hart Publishing, 2011); A Johnston
and P Syrpis, ‘Regulatory Competition in European Company Law after Cartesio’ (2009) 34
European Law Review 378; M Benedettelli ‘Conflicts of Jurisdiction and Conflicts of Law in
Company Law Matters Within the EU “Market for Corporate Models”: Brussels I and Rome
I after Centros’ (2005) 16 European Business Law Review 55; C Kirchner, R Painter and
W Kaal, ‘Regulatory Competition in EU Corporate Law after Inspire Art: Unbundling
Delaware’s Product for Europe’ (2005) 2 European Company and Financial Law Review 159;
C Holst, ‘European Company Law After Centros: is the EU on the Road to Delaware?’ (2002)
8 Columbia Journal of European Law 323; S Lombardo, Regulatory Competition in Company
Law in the European Community: Prerequisites and Limits (Frankfurt am Main, New York,
P Lang, 2002); Deakin “Two Types of Regulatory Competition” above n 29.

56 See Opinion of the Economic and Social Committee, Mutual Recognition in the Single
Market, O] C116, 20 April 2001, 14-9, n 3.6.1; Commission Communication, Mutual recog-
nition in the context of the follow-up to the action plan for the single market, 16 June 1999,
COM(1999) 299 final; Pelkmans and Sun ‘Regulatory Competition in the Single Market’
above n 29, 88; G Majone ‘Mutual Recognition in Federal Type Systems’ EUI Working
Paper SPS, n 93/1, hdl.handle.net/1814/231, 11: ‘[T]he great merit of the principle [of mutual
recognition] is that it replaces centralized by decentralized decision making, in the spirit of
the subsidiarity principle, and thus makes possible competition among different regulatory
approaches.” (emphasis added)
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III. THE DILEMMAS IN THE REGULATION OF
THE INTERNAL MARKET

The central submission of this chapter is that the law of the internal mar-
ket is constantly shaped, by regulators and commentators alike, in light of
two distinct paradigms of economic integration: regulatory neutrality and
regulatory competition. As described in the previous chapter, the regulatory
neutrality paradigm seeks to ensure the proper functioning of a competi-
tion among private businesses by shielding such competition from regula-
tory distortions. By contrast, the regulatory competition paradigm seeks to
ensure the proper functioning of a competition among Member States, in
which regulation is the very object of the competitive process. Given their
different premises and objectives, the regulatory neutrality and regulatory
competition paradigms are bound to entail different prescriptions regarding
the regulation of the internal market.

Table 1: The Regulatory Paradigms and the Lines of Tension of Internal
Market Law

Regulatory Neutrality Regulatory Competition
Competitive Process Among Private Businesses ~ Among Member States
Priority Level Playing Field Regulatory Arbitrage
Protectionism Disfavours Disfavours
Regulatory Multiplicity ~ Disfavours Disfavours
Regulatory Diversity Disfavours Favours
Regulatory Mobility Disfavours Favours

In more detail, the regulation of the internal market generates four
lines of tension between ‘market integration’ and ‘market regulation’:>”
protectionism, regulatory multiplicity, regulatory diversity and regulatory
mobility. Those four lines of tension logically flow from the need to rec-
oncile the survival of different markets-jurisdictions, each with their own
power to regulate (political diversity), with the objective of intermingling
their respective economies (socioeconomic unity). Indeed, the access of
an economic agent to another market-jurisdiction successively challenges
outright protectionism (overt discriminations in one jurisdiction), multiple
regulation (by several jurisdictions), regulatory diversity (the survival of dif-
ferent national laws) and regulatory mobility (the possibility to move from
one jurisdiction to another).

57 Armstrong above n 6, 225.
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As we shall see, regulatory neutrality and regulatory competition concur
in disfavouring protectionism and regulatory multiplicity (Section A), but
irreconcilably disagree along the two other lines of tension, namely regula-
tory diversity and regulatory mobility. In more detail, the tension between
those two paradigms of economic integration results in ‘nodes’ of internal
market law: the eventuality of a positive harmonisation (Section B), the
negative harmonisation conundrum (Section C) and the regulatory mobility
dilemma (Section D).

In order to avoid conceptual ambiguities, the present study will strive
to systematically refer to the polities having jurisdiction to regulate trade
flows competing within the internal market. Thus, ‘Union regulation’
will correspond to harmonisation by the Union legislature. Under ‘home
regulation’, host states are deprived of their jurisdiction to regulate, by
virtue of either a pure home State control (often labelled ‘home country
principle’: Centros) or a test of functional equivalence between home
and host laws (Cassis de Dijon).’® Most importantly, the expression
‘host country principle’ misleadingly suggests that only host law applies,
whereas in reality this regulatory mode permits the application of both
home and host laws (Section A). As a consequence, the expression ‘host
regulation’ will be reserved to those situations in which only the law of
the host country is applicable (single regulation), whereas the expression
‘multiple regulation” will be used whenever both host and home laws are
applicable.

In essence, the purpose of this chapter is to determine how the paradigms
of regulatory neutrality and regulatory competition assess the recourse to
multiple regulation, Union regulation, host regulation and home regulation.

A. Protectionism and Regulatory Multiplicity

Protectionism and regulatory multiplicity are the most basic lines of tension
of internal market law. First of all, protectionist policies are State measures
imposing a higher burden on foreign trade flows than on domestic trade
flows, irrespective of regulations adopted by other States; in other words,
they unilaterally impose obligations upon foreign trade flows that do not
apply to domestic ones. Under that definition, protectionist measures
can be of two sorts. First, States can adopt regulations in relation to the
crossing of an internal border, such as border taxes (chiefly customs duties),

58 ‘Functional equivalence’ is a variant of the home country principle, under which the host
State is only precluded from applying host law where the home law fulfils an equivalent func-
tion: see | Weiler, ‘Mutual Recognition, Functional Equivalence and Harmonization’, above
n 4; Pelkmans, above n 7, at 87; Armstrong, above n 6, at 235 ff; Commission Communication,
The Consequences of the Judgment given by the Court of Justice on 20 February 1979 in Case
120/78 (Cassis de Dijon), [1980] OJ C256, 2-3.
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quantitative restrictions (national quotas) or border controls (designated
as ‘physical barriers’ in the 1985 White Paper).’® By definition, such
‘at the border’ regulations only affect cross-border trade flows, and are
therefore protective of domestic economic activities. Yet an obligation
of non-protectionism also requires the prohibition of internal measures
openly discriminating against foreign trade flows.®® The 1962 General
Programmes are particularly revealing of this initial mindset of the European
construction, focusing on discriminations imposed against foreign nationals
within each Member State.®! There are, moreover, numerous examples of
such openly discriminatory measures struck down by the Court,°? including
the seminal Costa v Enel in which the Court stated:

Article 53 of the EEC treaty is satisfied so long as no new measure subjects the
establishment of nationals of other Member States to more severe rules than those
prescribed for nationals of the country of establishment.¢3

The second line of tension, regulatory multiplicity, marks the passage
from a single-jurisdiction perspective, characteristic of protectionism, to a
multiple-jurisdiction perspective. Conceptually, there is indeed a stark
difference between applying a harsher regulation to foreign trade flows
(protectionism) and applying the ordinary domestic law to trade flows
already subject to the law of their country of origin (multiplicity).6* If naul-
tiple regulation (often misleadingly designated as ‘host country principle’)
outlaws protectionism, it allows the host country to append its own regula-
tion (host law) to the regulation of origin (home law):

[A]lpart from this right to equality of treatment with host state nationals, market
access is premised upon full compliance with the laws of the host state.®®

59 Commission White Paper, Completing the Internal Market, 14 June 1985, COM (1985)
310 final, paras 11-2, 24-56 and 60, ‘physical barriers impede trade flows and add unaccept-
able administrative costs’.

60 Tbid, para S: ‘Goods and people moving within the [Union] should not find obstacles
inside the different Member States as opposed to meeting them the border’.

61 Council Programme, General Programme for the abolition of restrictions on freedom of
establishment, [2962] O] 2, 36-45; Council Programme, General Programme for the abolition
of restrictions on freedom to provide services, [1962] OJ 2, 32-35.

62 Case 2/74 Reyners [1974] ECR 631 (Belgian nationality requirement to exercise the
profession of lawyer in Belgium); Case C-47/08 Commission v Belgium (Notaries) [2011]
ECR 1-0000 (Belgian nationality requirement to exercise the profession of notary in Belgium);
Case 197/84 Steinhauser [1985] ECR 1819 (French nationality requirement to participate in
a public tendering procedure in France); Case 21/84 Commission v France (‘Postal franking
machine’) [1985] ECR 1355 (French manufacture requirement for letter-franking machines
used by French postal services).

63 Case 6/64 Costa v ENEL [1964] ECR 1141, para 3 (emphasis added).

64 This distinction is explicitly made in Commission Communication, Co-ordinating
Member States’ direct tax systems in the Internal Market, 19 December 2006, COM (2006)
823 final, 3.

65 Armstrong above n 6, 229 (emphasis added).
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The decentralised model can be summarised as a system in which States retain
regulatory powers, but are at the same time, required not to discriminate against
foreign products or persons in their exercise of those powers.

Endorsement of such multiple regulation is not uncommon under European
law, as shown by the parallel application of national taxes (double interna-
tional taxation),®” the multiple national authorisations required from online
betting bookers (Markus Stof8),®® or the multiple professional qualifications
required to carry out a profession in the absence of mutual recognition
(Auer, Bouchoucha).®®

How do the regulatory neutrality and regulatory competition para-
digms relate to protectionism and multiple regulation? As explained in the
previous chapter, the regulatory neutrality paradigm seeks to ensure that
the competition among private goods is not distorted by their regulatory
environment: ideally, domestic and cross-border trade flows ought to be
subject to the same regulatory burden (level playing field). Against that
background, both protectionism and multiple regulation are undesirable
in that they impose additional costs upon cross-border trade flows. At the
most basic level, ‘obstacles to trade’ may arise from protectionist policies
unilaterally adopted by a Member State, which increase the relative cost of
cross-border activities with respect to domestic activities.”? Furthermore,
since Cassis, it has become common ground that cross-border trade flows

66 M Maduro, above n 1, 143 (emphasis added).

67 According to Court, Member States have no obligation to prevent international double
taxation under European law: see eg, Case C-128/08 Damseaux [2009] ECR 1-6823, para 27:
‘[D]isadavantages which could arise from the parallel exercise of tax competences by differ-
ent Member States, to the extent that such an exercise is not discriminatory, do not constitute
restrictions prohibited by the EC Treaty.” (emphasis added) See also Case C-67/08 Block
[2009] ECR 1-883, paras 28-31; Case C-194/06 Orange European Smallcap Fund [2008] ECR
1-3747, para 47; Case C-513/04 Kerckhaert and Morres [2006] ECR 1-10967, paras 20-24;
J Englisch, ‘Taxation of Cross-Border Dividends and EC Fundamental Freedoms’ (2010) 38
Intertax 197, 208.

68 In particular, see Joined Cases C-316/07, C-358/07 to C-360/07, C-409/07 and C-410/07
Markus Stof8 and others [2010] ECR 1-0000, paras 112-13:

Having regard to that margin of discretion and the absence of any Community harmonisa-
tion in the matter, a duty mutually to recognise authorisations issued by the various Member
States cannot exist having regard to the current state of EU law.

It follows in particular that each Member State retains the right to require any operator

wishing to offer games of chance to consumers in its territory to hold an authorisation

issued by its competent authorities, without the fact that a particular operator already holds
an authorisation issued in another Member State being capable of constituting an obstacle.

(emphasis added)

% Case 136/78 Auer [1979] ECR 437; Case C-61/89 Bouchoucha [1990] ECR 1-3551,
paras 14-16.

70 For instance, on border controls, see P Sorensen, ‘Tax coordination in the European
Union: What are the issues?’ (2001) 8 Swedish Economic Policy Review 143, 157: ‘(W]ith
the implementation of the Single Market Programme, border controls within the EU area were
abolished ... because border formalities tended to increase the transactions costs of cross-border
trade, thereby inhibiting the creation of a truly integrated European market.” (emphasis added)
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are not only disadvantaged by discriminatory policies designed by Member
States, but also by the multiple application of non-discriminatory national
laws. If the 1985 White Paper evoked in that connection the ‘technical

barriers to trade’,”! nowadays one classically refers to ‘multiple regulatory

burdens’:”?

Distinctly applicable measures expressly treat imported goods less favourably
than domestic goods. By contrast, indistinctly applicable measures appear on
their face to treat domestic and imported goods alike, but in fact disadvan-
tage imported goods by requiring them to satisfy an additional set of rules.
[Barnard]

[A] regulation also creates a fixed cost which is entirely supported by the foreign
firm. This asymmetric fixed cost comes from the additional burden supported
by a firm when it decides to export and comply to the regulation of a foreign
country: it runs from the one-time cost of re-designing a product or its packaging
to the more subtle cost entailed by conformity assessment. [Suwa-Eisenmann and
Verdier]

The elimination of multiple regulation of traders is central to achieving an inte-
grated market. [Weatherill]

The lack of harmonisation of national rules places a burden on economic agents in
the extra costs of having to comply with more than one set of rules. [Maduro]

On the other hand, how does the regulatory competition paradigm relate to
protectionism and multiple regulation? As indicated earlier, the crucial step
of a regulatory competition consists in a regulatory arbitrage, a process by
which citizens compare various national laws in order to elect the one best
suited to their preferences. Under the Cassis de Dijon principle, the first
member of the comparison consists of the domestic goods (for example,
Jagermeister), to which host law applies (German law); the second member
of the comparison consists of the cross-border trade flows (Cassis de Dijon),
subject to their home law (French law). As better explained by Barnard and
Deakin,

71 Commission White Paper, Completing the Internal Market, 14 June 1985, COM (1985)
310 final, paras 57-159 and 13: ‘An example of [technical barrier] are the different standards
for individual products adopted in different Member States for health or safety reasons, or for
environmental or consumer protection’.

72 C Barnard, The Substantive Law of the EU: the Four Freedoms 2nd edn (Oxford and
New York, Oxford University Press, 2007) 97 (emphasis added); A Suwa-Eisenmann and
T Verdier, ‘Reciprocity and the Political Economy of Harmonization and Mutual Recognition
of Regulatory Measures’ Centre for Economic Policy Research, Discussion Paper No 3147,
2002, www.cepr.org/pubs/dps/DP3147.asp, 4 (emphasis added); S Weatherill, ‘Pre-emption,
Harmonisation and the Distribution of Competence to Regulate the Internal Market’ in
C Barnard and ] Scott above n 1, 66 (emphasis added); M Maduro, above n 1, 69 (emphasis
added).
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the Cassis de Dijon principle ... provides a vital additional mechanism for subjecting
laws to the forces of regulatory competition ... Consumers in the host state now
have a choice of goods produced under different regulatory regimes. Competition
between goods produced under different legal systems means, in effect, that the
laws of those systems are thrown into competition with each other too.”

Under this principle, the competition between Jigermeister and Cassis de
Dijon permits the confrontation between German and French law. In that con-
text, protectionism and multiple regulation pollute the regulation of foreign
goods (the French liquor Cassis de Dijon) with elements of host law (French +
German laws), thereby crippling the process of comparison of national laws
realised by consumers through the proxy of private goods. Therefore, the
regulatory competition paradigm concurs with the regulatory neutrality
paradigm in backing the suppression of both protectionism and multiple
regulation.

B. Regulatory Diversity and the Eventuality of Positive Harmonisation

Although for different reasons, both the regulatory neutrality and the
regulatory competition paradigms advocate that every trade flow compet-
ing throughout the internal market be regulated only once (suppression of
protectionism and multiple regulation: see above section A). Three regula-
tory modes subject cross-border trade flows to such a single regulation: host
regulation, home regulation and Union regulation.

The most obvious way to fulfil the ‘single regulation principle’ is the
harmonisation by the Union legislature, which consists in replacing all
national laws by legislation adopted at the Union level (Union regulation).
At the inception of the European Union, harmonisation was perceived as
the only method that would permit the achievement of the internal market
from a multiple jurisdiction perspective, once protectionism (single juris-
diction perspective) had been outlawed.”* For instance, the 1969 General
Programme relied on harmonisation to eliminate ‘technical barriers to trade
which result from disparities between the provisions laid down by law,
regulation or administrative action in Member States’.”

As a matter of fact, through the prism of regulatory neutrality, the
diversity of national laws generates differentials of regulation among
domestic and cross-border trade flows, which by hypothesis are regulated

73 Barnard and Deakin, above n 1, 203 (emphasis added).

74 For instance, see S Weatherill, ‘Fitting ‘Abuse of Rights’ into EU Law Governing the Free
Movement of Goods and Services’ in de la Feria and Vogenauer, above n 55, 56.

7S Council Programme, General Programme for the elimination of technical barriers to
trade which result from disparities between the provisions laid down by law, regulation or
administrative action in Member States, 28 May [1969] O] C76, 1.
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by different Member States (‘host’ and ‘home’). Regulatory diversity is
therefore liable to create regulatory distortions affecting competition among
private goods and services; and a harmonisation by the Union legislature—
or ‘positive harmonisation’—constitutes the only possibility of removing
those distortions of competition stemming from regulatory diversity.”® This
explains why harmonisation was once considered as a ‘superior alternative’
to mutual recognition, ‘because it aimed straight at the root cause of the
problem of regulatory diversity’.”” Only harmonisation can create a true
level playing field throughout the internal market: in Maduro’s terminology,
the centralised model ‘not only allows access to national markets but also
guarantees equal conditions of competition in regard to the legal regimes to
which products are subjected’.”®

In stark contrast with regulatory neutrality, the regulatory competition
paradigm adamantly opposes any attempt to suppress regulatory diversity,
for diversity is a prerequisite of any competitive process. A harmonisation
by the Union legislature removes every possibility of comparison and ipso
facto of arbitrage among various laws, since every trade flow is made sub-
ject to the sole Union legislation. Under the regulatory competition para-
digm, harmonisation can thus be described as a situation of monopoly (with
all related anti-competitive evils).”’

As a consequence, the Treaty provisions allowing the Union legislature
to adopt harmonising measures constitute archetypal manifestations of
the regulatory neutrality paradigm.’? As stated by the Court in the first
Tobacco Advertising judgment, the validity of harmonising measures is
subject to a ‘threshold’ requirement: they must remove disparities among
national laws that hinder free movement and distort conditions of competi-
tion.8! As a matter of fact, under regulatory neutrality, disparities among
national laws necessarily distort the competition among private goods and
services, and accordingly form obstacles to free movement. The Union
legislature is therefore likely to enjoy a wide discretion when adopting

76 C Von Quitzow, State Measures Distorting Free Competition in the EC (The Hague and
London, Kluwer Law International, 2002) 29; differences in national laws ‘result in distortions
of cross-border competitive relations. The only way to clear away such distortions according
to the existing Treaty rules is harmonisation.” see also chs 7-9.

77 P Genschel, “Why no Mutual Recognition of VAT? Regulation, Taxation and the
Integration of the EU’ Internal Market for Goods’ (2007) 14 Journal of European Public
Policy 743, 747.

78 M Maduro, above n 1, 110.

79 Weatherill, above n 31, 14-15.

80 See Arts 67, 81, 82, 83, 113, 114, 115 and 191 TFEU.

81 Case C-376/98 Germany v Parliament and Council (Tobacco Advertising 1) [2000] ECR
1-8419, para $.
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measures of harmonisation, which was empirically verified by Weatherill3
and approved by De Witte.?3

To sum up, harmonisation by the Union legislature raises a first dilemma
in the regulation of the internal market: a positive harmonisation represents
the ideal regulatory mode under regulatory neutrality, and the worst one
under regulatory competition. This first dilemma appears clearly in the
following statement:

The concept of internal market rests on a paradox: it encourages cross-border
movement but the latter is fostered by the preservation of national disparities

. [regulatory competition], which on the other hand constitute hindrances to
international exchanges [regulatory neutrality].$*

C. Regulatory Diversity and the Negative Harmonisation Conundrum

Whenever a harmonisation by the Union legislature is viewed as undesir-
able (regulatory competition) or unachievable (regulatory neutrality), the
principle of single regulation ineluctably leads to a second dilemma, cap-
tured by the negative harmonisation conundrum. Indeed, in the absence of
‘positive harmonisation’,% single regulation can be achieved either through
host regulation or home regulation. From the perspective of a cross-border
trade flow, host regulation implies a change of applicable law upon border
crossing (host law), whereas home regulation maintains the same national
law applicable throughout the internal market (home law).

By contrast with multiple regulation, which combines both host and
home law, host regulation aligns the regulation of cross-border trade flows
onto the level of domestic regulation, thereby leading to a true ‘host regula-
tion’. In other words, this regulatory mode strives to make the regulation of
cross-border trade flows substantively equivalent to that of domestic trade
flows. The VAT system provides a good example of host regulation within
the internal market: indeed, every time a good crosses an internal border, a
‘border tax adjustment’ occurs by which the Member State of origin (home)

82 S Weatherill, ‘The Limits of Legislative Harmonization Ten Years after Tobacco
Advertising: How the Court’s Case Law has become a “Drafting Guide™” (2011) 12 German
Law Journal 827.

83 B De Witte, ‘A Competence to Protect: The Pursuit of Non-Market Aims through
Internal Market Legislation’ in P Syrpis, The Judiciary, the Legislature and the EU Internal
Market (Cambridge, Cambridge University Press, 2011).

84 M Fallon, ‘La Délocalisation comme Instrument de Fraude lié a la Circulation des Biens
et des Personnes’ in | Verhoeven, La Loyauté: Mélanges offerts a Etienne Cerexhe (Brussels,
Larcier, 1997) 166, free translation, (emphasis added).

85 The concept of ‘positive harmonization’ aims the role of the Union legislature in a par-
ticular area of law, and ‘negative harmonization’ the role of the Court of Justice: see C Barnard
and S Deakin, ‘Negative and Positive Harmonization of Labor Law in the European Union’
(2002) 8 Columbia Journal of European Law 389.
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reimburses the VAT perceived, and the Member State of destination (host)
demands payment of the VAT at its domestic rate. As better explained by
Genschel:

Border tax adjustments are necessary in order to ensure that imports and domes-
tic goods compete on an equal VAT footing: exports have to receive a refund for
VAT paid to the exporting country (country of origin) and imports have to pay
VAT to the importing country (destination country) in order to ensure that they
are taxed at the same level as products originating from the import country.3¢

In other situations, the regulatory history of a trade flow can be easily sev-
ered (instead of erased), because the regulations at stake impose recurrent—
sometimes daily—obligations that can be divided over time. For instance,
this severability is characteristic of tax, labour and social obligations imposed
upon workers, which as a rule are subject to the laws of the Member State
in which they are employed, as enacted by Article 45(2) TFEU.?” As a conse-
quence, whenever a worker moves to another Member State, the regulatory
powers of the country of origin (home) are automatically pre-empted to the
benefit of the country of destination (host), without giving rise to multiple
regulation.?¥ In other words, all workers active in a national market are sub-
ject to identical tax, labour and social regulatory burdens (host regulation).
This regulatory mode of the internal market has been validated on count-
less occasions by the Court, not only in relation to the free movement of
workers,? but throughout the freedoms of movement.”°

86 Genschel above n 78, 746 (emphasis added).

87 ‘[The free movement of workers] shall entail the abolition of any discrimination based
on nationality between workers of the Member States as regards employment, remunera-
tion and other conditions of work and employment’. See also Art 7(2) of Regulation (EEC)
n 1612/68 of the Council of 15 October 1968 on freedom of movement for workers within the
Community; Article 13 of Regulation (EEC) n 1408/71 of the Council of 14 June 1971 on the
application of social security schemes to employed persons and their families moving within
the Community; Article 8 of Regulation (EC) n 593/2008 of the European Parliament and of
the Council of 17 June 2008 on the law applicable to contractual obligations (Rome I).

88 In relation to social security schemes, Article 13 of Regulation n 1408/71 clearly stipu-
lates that the ‘persons to whom this Regulation applies shall be subject to the legislation of a
single Member State only’.

89 See, among many others, Case C-269/07 Commission v Germany [2009] ECR 1-7811;
Case C-158/07 Forster [2008] ECR 1-8507; Case C-138/02 Collins [2004] ECR 1-2703; Case
316/85 Lebon [1987] ECR 2811, para 11; Case 175/78 Saunders [1979] ECR 1129, para 10;
Case C-164/99 Portugaia Construgoes [2002] ECR I-787, para 21; Joined Cases C-369/96 and
C-376/96 Arblade and Others [1999] ECR 1-8453, para 41; Case C-113/89 Rush Portuguesa
[1990] ECR 1-1417, para 18.

%0 For instance, with regard to goods, see the VAT system and Art 110 TFEU on internal
taxation; with regard to the freedom of establishment, see Case C-379/92 Peralta [1994]
ECR 1-3453, paras 30-35 and Case C-168/91 Konstantinidis [1993] ECR 1-1191, para 12;
with regard to services, see Case C-177/94 Perfili [1996] ECR I-161; with regards to citizens,
see Case C-456/02 Trojani [2004] ECR 1-7573; Case C-365/02 Lindfors [2004] ECR 1-7183;
Case C-184/99 Grzelczyk [2001] ECR 1-6193.



One Law, Two Competitions 387

Host regulation is also commonly used to prevent international double
taxation, that is the parallel taxation of the same income by two (or more)
countries. Indeed, double international taxation—a situation of multiple
regulation—is classically prevented either via the exemption or the credit
method: the credit method applies the ordinary domestic tax before grant-
ing a credit for the tax paid abroad (host regulation); whereas the exemp-
tion method consists in renouncing to tax an income already taxed in
another country (home regulation).”!

Home regulation, on the other hand, precludes Member States from
applying their domestic regulation to cross-border trade flows that have
already been regulated by another Member State. The practical conse-
quences of this regulatory mode of the internal market deeply shake the
traditional conception of regulation: on the one hand, individuals are
entitled to ‘export’ their home regulation throughout the internal market;
on the other, Member States lose the power to regulate their domestic mar-
ket as a whole, solely retaining the power to regulate domestic producers.®?
Home regulation has been endorsed—most famously—in Cassis de Dijon;
the Centros line of case law; the directives on the mutual recognition of
professional qualifications and driving licences;”® or the directives creating
a ‘single passport’ in the financial and broadcasting areas.”*

The ‘single regulation principle’ can thus be fulfilled under host regulation
or home regulation. However, those two regulatory modes of the internal
market have very different effects on regulatory diversity; more accurately,
host regulation and home regulation fulfil two different conceptions of
equality, which can only be reconciled through positive harmonisation.”’
Host regulation, on the one hand, suppresses regulatory diversity within

91 Case C-446/04 FII Group Litigation [2006] ECR 111753, paras 43-53; Order in Case
C-201/05 CFC and Dividend Group Litigation [2008] ECR [-2875, paras 38-42; see also
Englisch, above n 67, 205; M Graetz and A Warren Jr, ‘Income Tax Discrimination and the
Political and Economic Integration of Europe’ (2006) 115 Yale Law Journal 1186, 1209;
A Dos Santos, L'Union Européenne et la Régulation de la Concurrence Fiscale (Brussels,
Bruylant, 2009) 47-49.

92 See W Kerber and R Van Den Bergh above n 7, 454.

93 Dir 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on
the recognition of professional qualifications, [2005] O] L255, 22-142; Council Dir 91/439/
EEC of 29 July 1991 on driving licences, [1991] O] L237 1-24.

94 See below, s IILD The Regulatory Mobility Dilemma, in particular nn 123-25. On the
‘single passport’ technique, see M Dassesse, ‘Localization of Financial Services: Regulatory
and Tax Implications’ in M Andenas and W-H Roth, Services and Free Movement in EU Law
(Oxford, Oxford University Press, 2003) 385:

All ‘single passport’ Financial Services Directives (banks, insurance, investment services) have

a principle in common: a financial services provider which has been incorporated in accord-

ance with the laws of a Member State (and has its head office therein) is entitled to a so-called

‘single passport” which gives it the right to sell its services in all other Member States.

95 Maduro similarly identifies two types of equality, distinguishing between reverse dis-
criminations (breaches of intra-jurisdictional equality) and legislative disparities (breaches of
inter-jurisdictional equality): Maduro, above n 1, 154-57.
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the confines of every Member State, thereby generating intra-jurisdictional
equality. As a rule, workers are subject to the tax, labour and social laws of
the Member State in which they are employed; consequently, workers active
in different Member States are subject to different laws (inter-jurisdictional
diversity). Conversely, home regulation promotes inter-jurisdictional
equality by suppressing regulatory diversity across Member States.”® Thus,
under Directive 2006/48/EC, credit institutions remain subject to their home
law throughout the internal market; as a result, credit institutions active
in one national market are subject to different laws (intra-jurisdictional
diversity).

This distinction between inter- and intra-jurisdictional equality permits us
to articulate the negative harmonisation conundrum, which postulates that
intra- and inter-jurisdictional equality cannot be simultaneously achieved
through negative harmonisation. This conundrum, identified by Graetz and
Warren in the context of tax law,”” can be usefully illustrated with a simple
numerical example:

— Proposition 1: Danish and British laws impose different regulatory
burdens of respectively 6 and 1 (absence of positive harmonisation);

— Proposition 2: Under host regulation, a British undertaking
active in Denmark must be subject to the Danish burden of 6 (intra-
jurisdictional equality);

— Proposition 3: Under home regulation, a British undertaking
active in Denmark must be subject to the British burden of 1 (inter-
jurisdictional equality).

The conundrum consists in that only two out of those three propositions
can hold simultaneously. Indeed, the simultaneous realisation of intra- and
inter-jurisdictional equality (Propositions 2 and 3) requires identical laws
in both jurisdictions, which is only likely to occur through positive har-
monisation (Proposition 1). As a matter of fact, Union regulation is the only
regulatory mode that suppresses regulatory diversity altogether, namely
both inter- and intra-jurisdictional diversity. Conversely, in the absence of
positive harmonisation (Proposition 1), a choice must be made between
intra- and inter-jurisdictional equality (Proposition 2 or 3).

This conundrum accounts for numerous inconsistencies in the Court’s case
law on the freedoms of movement, in which intra- and inter-jurisdictional
equality are successively upheld or outlawed. For instance, the regulation

9 In Auer, the Court observed that mutual recognition (home country principle) promoted
a type of equality in conformity with the prohibition of discrimination on grounds of national-
ity: Case 136/78 Auer [1979] ECR 437, para 24.

97 M Graetz and A Warren Jr, above n 92, 1216-17. Under this version of the Conundrum
‘capital export neutrality’ (intra-jurisdictional equality) and ‘capital import neutrality’ (inter-
jurisdictional equality) cannot be simultaneously achieved, except if taxation is identical in both
countries.
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of migrant workers is traditionally effectuated under host regulation, so
that all workers of a national market are subject to the same tax, social
and labour laws (intra-jurisdictional equality).”® As a corollary, inter-
jurisdictional inequalities—that is resulting from legislative disparities—will
not amount to restrictions to free movement; in other words, workers can-
not expect their migration to another Member State to be neutral in terms
of regulation, as supported by countless statements of the Court regarding

taxation, social security or criminal law:%’

By prohibiting every Member State from applying its law differently on the
ground of nationality, within the field of application of the Treaty, Articles 7
and 48 are not concerned with any disparities in treatment which may result,
between Member States, from divergences existing between the laws of the
various Member States, so long as the latter affect all persons subject to them in
accordance with objective criteria and without regard to their nationality. [Kenny,
para 18, emphasis added]

[Alccording to the settled case-law of the Court, the Treaty offers no guarantee
to a citizen of the Union that transferring his residence to a Member State other
than that in which he previously resided will be neutral as regards taxation. Given
the disparities in the tax legislation of the Member States, such a transfer may
be to the citizen’s advantage or not, according to circumstances. [Block, para 335,
emphasis added]

Conversely, whenever home regulation is applied, breaches of inter-
jurisdictional equality become restrictions to free movement, which neces-
sarily legitimises breaches of intra-jurisdictional equality (including reverse
discriminations).!%0 The Laval case!®! offers an excellent illustration of the
conundrum: in essence, the Court ruled that the Laval corporation should
be allowed to export Latvian standards to Sweden (inter-jurisdictional
equality); as a consequence, and in stark opposition with the case law
just mentioned (for example, Forster, Collins and Rush Portuguesa),
the Swedish trade unions’ claim to intra-jurisdictional equality, between
Swedish workers and Latvian workers posted in Sweden, became

98 Cf above, in particular the case law mentioned n 90.

9 Case C-403/03 Schempp [2005] ECR [-6421, para 34 (free movement of citizens, taxa-
tion); Case C-67/08 Block [2009] ECR 1-883, para 35 (free movement of capital, taxation);
Case C-379/92 Peralta [1994] ECR 1-3453, para 34 (freedom of establishment, criminal
law); Case C-365/02 Lindfors [2004] ECR 1-7183, para 34 (free movement of citizens, taxa-
tion); Case C-208/07 von Chamier [2009] ECR 1-6095, para 85 (free movement of citizens,
social security); Case C-392/05 Alevizos [2007] ECR I-3505, para 76 and Case C-387/01
Weigel [2004] ECR 1-4981, para 55 (free movement of workers, taxation); Case C-3/08
Leyman [2009] ECR 1-9085, para 45; Joined Cases C-393/99 and C-394/99 Hervein 11
[2002] ECR 1-2829, para 51; Case 1/78 Kenny [1978] ECR 1489, para 18 (free movement
of workers, social security); Case C-177/94 Perfili [1996] ECR 1-161, para 17 (freedom to
provide services, criminal law).

100 See below, s IV.A. The Acceptance of Reverse Discriminations (Regulatory Diversity).

101" Case C-341/05 Laval [2007] ECR 1-11767.
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a restriction to free movement. In so doing, the Court emulated the
solution adopted by the Union legislature in the field of social security
(Article 14(1)(a) of Regulation no 1408/71).102

To sum up, the negative harmonisation conundrum postulates that, in
the absence of positive harmonisation by the Union legislature, regulating
the internal market implies electing one of two irreconcilable conceptions
of equality, which alternatively mould the concept of ‘restriction to free
movement’: either intra-jurisdictional equality, promoted by host regula-
tion (same regulation within every national market, as in Forster, Collins
or Rush Portuguesa); or inter-jurisdictional equality, promoted by home
regulation (same regulation ‘exported’ through the internal market, as in
Laval, Riiffert or Centros).

The central contention of this chapter is that the Court’s choice between
intra- and inter-jurisdictional equality is informed by two contradictory
paradigms of economic integration: regulatory neutrality and regulatory
competition. If harmonisation by the Union legislature establishes a level
playing field throughout the internal market, host regulation establishes
a level playing field within every national market: for instance, under
host regulation, all workers active in Sweden are only subject to Swedish
laws. Therefore, and for the same motives already exposed in relation to
harmonisation by the Union legislature, host regulation is favoured by the
regulatory neutrality paradigm and disfavoured by the regulatory competi-
tion paradigm.

On the one hand, the regulatory neutrality paradigm seeks to eliminate
regulatory distortions affecting the competition among private businesses.
As a consequence, it favours host regulation over home regulation, since it
subjects trade flows competing within every national market to the same
regulatory burden, as in Forster, Collins or Rush Portuguesa (national level
playing field). For instance, creating a national level playing field was the
explicit ratio legis of Article 3(1) of Directive 96/71 on the posting of work-
ers: host law must apply to both domestic and posted workers, in order
to avoid distortions of competition between national undertakings and
undertakings providing services transnationally.!%3 Quite obviously, Union
harmonisation remains a superior alternative to host regulation, since it
establishes a level playing field both within and across Member States
(Union-wide level playing field).

102 Under Art 14(1)(a) of Regulation No 1408/71, the home country principle applies to
the social security of posted workers: see Case 35/70 Manpower [1970] ECR 1251, para 11;
Case C-404/98 Plum [2000] ECR 1-9379, para 20; Case C-202/97 Fitzwilliam [2000] ECR
1-883, para 29.

103 Case C-341/05 Laval [2007] ECR 1-11767, para 74-75; Case C-445/03 Commission v
Luxembourg [2004] ECR 1-10191, para 28; Case C-43/93 Vander Elst [1994] ECR 1-3803,
para 25.
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On the other hand, the regulatory competition paradigm disfavours host
regulation for it removes every possibility of regulatory arbitrage within
every national market, by subjecting both domestic and cross-border trade
flows to the sole host law (national level playing field: Rush Portuguesa).
Conversely, home regulation maintains regulatory diversity throughout the
internal market, by allowing cross-border trade flows to ‘export’ their home
law, as in Laval (inter-jurisdictional equality). Home regulation structurally
permits the confrontation of national laws within every national market,
and allows competition among them (Cassis de Dijon, Centros, Laval). It is
in that sense that the principle of ‘mutual recognition’ (home regulation) is
classically described as promoting regulatory competition, while tampering
with regulatory neutrality:

[A model of absolute home State control] is typically characterised as creating
distortions of competition within the Community, for costs incurred by economic
operators vary State by State according to the chosen legal regime [regulatory
neutrality], and yet, on another level, it generates competition—between States as
regulators [regulatory competition].!04

D. The Regulatory Mobility Dilemma

While the previous sections discussed the issues of protectionism, multiple
regulation and regulatory diversity, the present section is devoted to the last
line of tension of internal market law, namely regulatory mobility. From
the perspective of Member States, regulatory mobility can be defined as
the ease with which private interests can be moved from one jurisdiction
to another, with the State of origin losing its regulatory power to the State
of destination. From the perspective of Union citizens, the issue of regula-
tory mobility relates to the freedom to elect one’s favourite national law; a
regulatory movement is the action of electing one national scheme as the
law applying to given human activities. As we shall see, regulatory mobil-
ity is intimately related to the issue of abuse of European law, which can
be defined as a favourable choice of law effectuated through the proxy of
interchangeable legal forms, acting as legal cloaks covering the same socio-
economic reality.10

The impact of multiple regulation and Union regulation on regula-
tory mobility is quite straightforward, for they both suppress regulatory
mobility altogether. First of all, multiple regulation permits the cumulative

104 Weatherill above n 73, 54 (emphasis added).

105 Case C-110/99 Emsland-Starke [2000] ECR 1-11569; Case C-255/02 Halifax [2006]
ECR 1-1609; Case C-196/04 Cadbury Schweppes [2006] ECR 1-7995. See below s IV.C. The
Erratic Prohibition of Abuses of Law (Regulatory Mobility).
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application of home and host laws,'% which precludes a natural or legal
person from ‘putting itself out of reach of the legislation of a Member
State’.!%7 For instance, the Court’s decision to allow multiple regulation
in the gambling sector (Markus Stof8'°8) made it impossible for Carmen
Media Group to ‘avoid’ German law by artificially establishing itself in
Gibraltar.' Similarly, Fidium Finanz was deprived of any right under
European law following the Court’s decision to situate the debate within the
freedom to provide services (only applicable to Union businesses), instead
of the free movement of capital (applicable to third country businesses).!°
Fidium Finanz had established itself in Switzerland, while carrying out
most of its activity in Germany, in order to escape regulatory supervision
in both countries; however, the Court’s decision empowered Germany to
regulate its activities. In both Carmen Media Group and Fidium Finanz,
the Advocate General suggested that the behaviour at stake might qualify
as abuse of law;!'! and in both rulings, the Court thwarted the risk of abuse
by permitting the application of both home and host laws. In sum, regula-
tory mobility requires the suppression of regulatory multiplicity (single
regulation), since the election of one national law must exclude the applica-
tion of all other national laws.

A harmonisation by the Union legislature, on the other hand, eradicates
all possibilities of ‘movement’ across national legal regimes by unifying all
existing legal regimes into a unique Union legislation. The Court explic-
itly acknowledged the ‘anti-abuse’ effect of a positive harmonisation in
Knoors:

[I]t should be emphasised that it is always possible for the Council ... to remove
the causes of any abuses of the law by arranging for the harmonisation of the
conditions of training for a trade in the various Member States.!1?

Similarly, when commenting on the Commission v Germany ruling!!3 in
which the Court allowed Member States to fight the avoidance of insur-
ance regulations, the Commission noted that the harmonising directives

106 See above s A. Protectionism and Regulatory Multiplicity.

107 Case C-251/06 ING. AUER [2007] ECR 1-9689, para 42: ‘The protection afforded
by Community law does not therefore apply to situations in which a natural or legal person
intends to rely abusively or fraudulently on Community provisions with the sole aim of putting
itself out of reach of the legislation of a Member State.” (emphasis added)

108 Joined Cases C-316/07, C-358/07 to C-360/07, C-409/07 and C-410/07 Markus Stof8
[2010] ECR 1-0000, para 112—13.

109 Case C-46/08 Carmen Media Group [2010] ECR 1-0000, paras 43-44.

110 Case C-452/04 Fidium Finanz [2006] ECR 1-9521, para 49.

11 AG Mengozzi, Case C-46/08 Carmen Media Group [2010] ECR 1-0000, para 46; AG
Stix-Hackl, Case C-452/04 Fidium Finanz [2006] ECR 1-9521, para 83.

12 Case 115/78 Knoors [1979] ECR 399, para 27 (emphasis added); see also Case C-
446/03 Marks & Spencer [2005] ECR 1-10837, para 58; Case C-212/97 Centros [1999] ECR
1-1459, para 28.

113 Case 205/84 Commission v Germany (Insurance) [1986] ECR 3755.



Omne Law, Two Competitions 393

on insurance services had significantly mitigated the risk of abuse.!* It
is also frequently observed that the common VAT regime has impeded
regulatory mobility by harmonising tax bases across Member States, and
has conversely left room for abusive practices by not harmonising VAT
rates and exemptions.!!’ In sum, regulatory mobility requires regulatory
diversity.

Therefore, no choice of law can be effectuated under multiple regulation
or Union regulation; cross-border regulatory mobility requires the suppres-
sion of regulatory multiplicity and the preservation of regulatory diversity
(single and diverse regulation), which leaves us with host regulation and
home regulation. Although both regulatory modes structurally permit regu-
latory mobility, they do not have a preconceived bias towards it: indeed,
regulatory movements can be either impeded or facilitated under both host
regulation and home regulation. As a consequence, each of them must be
subdivided into two alternative regulatory modes, defined by their attitude
towards regulatory mobility.

Multiplicity Diversity Mobility
Intra-Jurisdictional Equality Regulatory Movements Impeded REGULATORY
. . - Host Regulation Restricted Choice of Law NEUTRALITY
Single Regulation Principle s <-------- - oo o >
Inter-Jurisdictional Equality Regulatory Movements Facilitated | REGULATORY
Home Regulation Free Choice of Law COMPETITION

Figure 1: Negative Harmonisation Conundrum and Regulatory Mobility
Dilemma

First of all, home regulation can be turned into a restricted or free choice
of home law, depending on its posture towards regulatory mobility. The
best-known illustration of this policy choice is the opposition between incor-
poration and real seat theories in company law. The incorporation theory
stipulates that companies are regulated by the Member State in which they
are incorporated;!'!® as a result, the incorporation theory de facto grants a
free choice of company law to shareholders, who may elect their favourite
national law by a costless act of incorporation in the relevant jurisdiction.

114 Commission Interpretative Communication, Freedom to Provide Services and the
General Good in the Insurance Sector, O] C43, 16/2/2000, 5-27.

115 Case C-255/02 Halifax [2006] ECR 1-1609, para 67; Commission Communication,
Towards tax co-ordination in the European Union: a package to tackle harmful tax compe-
tition, 1 October 1997, COM (97) 495 final, point 21; C Amand, ‘Prohibition of Abusive
Practices in European VAT: Court Aid to National Legislations Bugs?’ (2008) 36 Intertax
189, 194-95. On the need for harmonisation in order to abolish the distortions of competi-
tion stemming from the transitional arrangements of the Sixth Directive, see Case C-240/05
Eurodental [2006] ECR 1-11479, para 57; Case C-36/99 Idéal Tourisme [2000] ECR 1-6049,
para 39; Case C-305/97 Royscot [1999] ECR 1-6671, para 31.

16 E Wymeersch, ‘The Transfer of the Company’s Seat in European Company Law’ (2003)
40(3) Common Market Law Review 661-95, 661.
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It is common ground that the Centros line of case law!'!” marked the
triumph of the incorporation theory in European company law:!18

[T]he fact that a national of a Member State who wishes to set up a company
chooses to form it in the Member State whose rules of company law seem to him
the least restrictive and to set up branches in other Member State cannot, in itself,
constitute an abuse of the right of establishment.

[Centros, para 27, emphasis added]

Accordingly, the Centros case law constitutes a paramount illustration of
free choice of home law, under which Union citizens are entitled to freely
elect the national law applicable to their company throughout the internal
market, by an act of incorporation (‘entry’: Centros) or re-incorporation
(‘exit’s Cartesio)'?? in their Member State of preference:

[In Centros], the Court of Justice has created a market for corporate forms within
the European Union, granting de facto a choice between the legal forms of now
twenty-seven Member States.!20

Conversely, home regulation becomes a restricted choice of home law
when regulatory movements across national jurisdictions are impeded.
Under the real seat theory, companies are regulated by the Member State
in which they have their ‘real seat’, that is their centre of administration
or head office. As a consequence, the real seat theory tends to restrict
the choice of the lex societatis: ‘Since the costs of such a move [of head-
quarters] will usually outweigh the advantages connected with a more
efficient corporate law regime, the real seat doctrine effectively prevents
free choice’.’?! For instance, the Union legislature has required credit

17 Case C-210/06 Cartesio [2008] ECR 1-9641, para 110-114; Case C-167/01 Inspire Art
[2003] ECR I-10155; Case C-208/00 Uberseering [2002] ECR 1-9919; Case C-212/97 Centros
[1999] ECR 1-1459; Case 79/85 Segers [1986] ECR 2375.

18 R de la Feria, ‘Prohibition of Abuse of (Community) Law: the Creation of a New
General Principle of EC Law through Tax’ (2008) 45(2) Common Market Law Review
395-441, 405; T Tridimas, ‘Abuse of Rights in EU Law: Some Reflections with Particular
Reference to Financial Law’, in de la Feria and Vogenauer, above n 55, 178: ‘[Centros] may
be seen as a triumph for the doctrine of incorporation and a corresponding defeat for the real
seat doctrine’.

119 See Johnston and Syrpis, above n 55; A de Sousa, ‘Company’s Cross-border Transfer of
Seat in the EU after Cartesio’ Jean Monnet Working Paper, No 07/09, available at centers.law.
nyu.edu/jeanmonnet/papers/index.html.

120 W-G Ringe above 55, 115; H Eidenmiiller, ‘Abuse of Law in the Context of European
Insolvency Law’, in de la Feria and Vogenauer, above n 55, 137; Barnard and Deakin above
n 86, 395: ‘The effect of the incorporation approach is that the applicable law is a matter of
choice for managers of the company or, in the final analysis, for its shareholders’ (emphasis
added).

121 7 C Dammann, ‘Freedom of Choice in European Corporate Law’ (2004) 29(2) Yale
Journal of International Law 477-544, 480; Barnard and Deakin above n 86, 395; Case
C-210/06 Cartesio [2008] ECR 1-9641, para 105; Case C-208/00 Uberseering [2002] ECR
1-9919, paras 15-16.
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institutions to have their ‘head office’ and actually operate in the home
country, namely the Member State whose law is applicable.!?? This model
was subsequently emulated in the other directives on financial services!?3
and in the broadcasting directive.'?* Another instance of restricted choice
of home law is the Cadbury Schweppes ruling, in which the Court sanc-
tioned an ‘abuse of home law’ consisting in the artificial incorporation of
subsidiaries in Ireland with the sole purpose of benefiting from the lower
Irish corporate tax.!2’

Second, host regulation hosts a similar tension in relation to the freedoms
of movement of natural persons: indeed, if Union workers (economically
active) enjoy a free choice of host law, Union citizens (economically inac-
tive) are usually granted a restricted choice of host law. On the one hand,
the entitlement of Union citizens to welfare benefits tends to be subject to a
requirement of genuine integration into the host society (restricted choice of
host law).!2¢ In essence, this requirement of genuine integration is used by
Union institutions to manage the tension between the right of migrant citi-
zens to transnational solidarity and the power of Member States to shape
their social security system and prevent ‘abuses of host law’ in the form of

122 See Recital 10 in the Preamble and Art 11(2) of Dir 2006/48/EC of the European
Parliament and of the Council of 14 June 2006 relating to the taking up and pursuit of the
business of credit institutions (recast), [2006] OJ L177, 1-200.

123 Art 5(4) of Dir 2004/39/EC of the European Parliament and of the Council of 21 April
2004 on markets in financial instruments amending Council Dirs 85/611/EEC and 93/6/EEC
and Dir 2000/12/EC of the European Parliament and of the Council and repealing Council Dir
93/22/EEC, [2004] OJ L1435, 1-44; Arts 1(e), 4 and 6(3) of Dir 2002/83/EC of the European
Parliament and of the Council of 5 November 2002 concerning life assurance, [2002] O]
L345, 1-51; Arts 13(8), 14(2), and 20 of Dir 2009/138/EC of the European Parliament and of
the Council of 25 November 2009 on the taking-up and pursuit of the business of Insurance
and Reinsurance (Solvency II), [2009] OJ L335, 1-155; Art 7(1)(d) of Dir 2009/65/EC of
the European Parliament and of the Council of 13 July 2009 on the coordination of laws,
regulations and administrative provisions relating to undertakings for collective investment in
transferable securities (UCITS), [2009] O] L302, 32-96.

124 Recitals 40 to 43 in the Preamble to and Art 2(3) of Dir 2010/13/EU of the European
Parliament and of the Council of 10 March 2010 on the coordination of certain provisions laid
down by law, regulation or administrative action in Member States concerning the provision of
audiovisual media services, [2010] O] L0935, 1-24. See de La Feria, above n 119, 400.

125 Case C-196/04 Cadbury Schweppes [2006] ECR 1-7995; see also Case C-524/04 Thin
Cap Group Litigation [2007] ECR 1-2107; Case C-231/05 Oy AA [2007] ECR 1-6373; Case
C-251/06 ING. AUER [2007] ECR 1-9689; Case 33/74 Van Binsbergen [1974] ECR 1299,
para 13; Case 115/78 Knoors [1979] ECR 399, para 25; Case 130/88 van de Bijl [1989] ECR
3039, para 265 Case C-23/93 TV10 [1994] ECR 1-4795, para 20; Case C-148/91 Veronica
[1993] ECR 1-487, para 12.

126 Case C-103/08 Gottwald [2009] ECR 1-9117, para 35 (‘certain degree of integration’);
Case C-158/07 Forster [2008] ECR 1-8507, para 49 (‘certain degree of integration’); Case
C-209/03 Bidar [2005] ECR [-2119, para 57 (‘certain degree of integration’); Joined Cases
C-22/08 and C-23/08 Vatsouras [2009] ECR 1-4585, para 38 (‘real link’); Case C-138/02
Collins [2004] ECR 1-2703, para 67 (‘genuine link’); Case C-224/98 D’Hoop [2002] ECR
1-6191, para 38 (‘real link’).
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benefit tourism.'?” For instance, in Bidar and Férster, the Court held that
the attribution of study grants to migrant Union citizens could be subjected
to uninterrupted residence requirements of 3 and 5 years.!?® Similarly, the
Union legislature structured Directive 2004/38/EC on the free movement
of Union citizens around an incremental approach to transnational solidar-
ity,!?* by defining three categories of migrant citizens whose entitlements
increase according to the length of their residence in the host State (short,
mid, and long-term residents).!30

On the other hand, the Court has constructed a particularly inclusive
notion of migrant ‘worker’: indeed, nearly any occupational activity
is capable of granting the status of worker under the free movement
provisions—however limited in duration (three month contract as a
waitress in Ninni-Orasche),'3! intensity (12 music lessons per week in
Kempf)'32 and remuneration (below statutory minimum remuneration in
Levin).!33 Accordingly, Union workers are entitled to elect their favourite
labour, social and tax laws by taking up any occupational activity in their
Member State of preference; as long as they are employed, they are shielded
from any suspicion of abuse (free choice of host law). This expansive inter-
pretation of the notion of ‘worker’ does not amount, properly speaking,
to an exception to the requirement of genuine integration into the host
society; rather, workers benefit from a presumption of genuine integration
thanks to their occupational activity and the payment of taxes and social

127°0O Golynker, ‘Jobseekers’ Rights in the European Union: Challenges of Changing the
Paradigm of Social Solidarity’ (2005) 30(1) European Law Review 111-22, 117.

128 Case C-209/03 Bidar [2005] ECR 1-2119, para 57-60; Case C-158/07 Forster [2008]
ECR 1-8507, para 51-60.

129 C Barnard, ‘Case C-209/03 Bidar’ (2005) 42(5) Common Market Law Review 1465-89,
1478: [T]he longer migrants reside in the Member State, the more integrated they are in that
State and the greater the number of benefits they receive on equal terms with nationals’; see also
C O’Brien, ‘Real Links, Abstract Rights and False Alarms: The Relationship between the ECJ’s
“Real Link” Case Law and National Solidarity’ (2008) 33(5) European Law Review 643-65;
FG Jacobs, ‘Citizenship of the European Union—A Legal Analysis’ (2007) 13(5) European
Law Journal 591-610; C Barnard, ‘Solidarity and New Governance in Social Policy’ in
G De Birca and ] Scott, Law and New Governance in the EU and the US (Oxford/Portland,
OR, Hart Publishing, 2006).

130 Arts 6, 7 and 16 of Dir 2004/38/EC. See KS Ziegler, ‘Abuse of Law in the Context of
the Free Movement of Workers’ in de la Feria and Vogenauer, above n 55, 310; C Barnard,
‘EU Citizenship and the Principle of Solidarity’ in M Dougan and E Spaventa, Social Welfare
and EU law (Oxford, Hart Publishing, 2005) 166; O Golynker, ‘Analysis and Reflections—
Student Loans: The European Concept of Social Justice According to Bidar’ (2006) 31(3)
European Law Review 390-401, 397.

31 Case C-413/01 Ninni-Orasche [2003] ECR 1-13187, paras 25, 36 and 46; Joined Cases
C-22/08 and C-23/08 Vatsouras [2009] ECR 1-45835, para 29.

132 Case 53/81 Levin [1982] ECR 1035, para 17; Case 139/85 Kempf [1986] ECR 1741,
para 14; Case 66/85 Lawrie-Blum [1986] ECR 2121, para 21; Case C-3/90 Bernini [1992]
ECR I-1071, para 16; Case C-357/89 Raulin [1992] ECR 1[-1027, para 14.

133 Case 66/85 Lawrie-Blum [1986] ECR 2121, para 21; Case 139/85 Kempf [1986] ECR
1741, para 145 Case 53/81 Levin [1982] ECR 1035, para 16.
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contributions in the host society.!3* It is only where the duration (Lair,

Ninni-Orasche) and/or intensity (Raulin) of employment are exception-
ally low that workers lose the benefit of this presumption of legitimacy
as bona fide contributors to the host society.!3’ In other words, when
deprived of a proper employment shield, workers are assimilated to—
economically inactive—Union citizens, and therefore required to establish
their genuine integration into the host society by other means (restricted
choice of host law).

To sum up, the regulatory mobility dilemma consists in that, whenever
they have recourse to host regulation or home regulation, Union institu-
tions must decide whether to impede or facilitate regulatory movements
across national jurisdictions (restricted or free choice of law). As for the
negative harmonisation conundrum, the central contention of this chapter
is that this choice is informed by two contradictory paradigms of eco-
nomic integration: regulatory neutrality and regulatory competition.

Under Tiebout’s model of regulatory competition, citizens-taxpayers
should be allowed to freely elect their favourite national law, a proc-
ess called regulatory arbitrage. Accordingly, the regulatory competition
paradigm plainly endorses free choice of law approaches, and opposes the
prohibition of abuses of law.!3¢ As a matter of fact, free choice of home
law constitutes the apex of regulatory competition, just as Union harmo-
nisation is the apex of regulatory neutrality. In more detail, free choice of
law approaches substitute an indirect process of regulatory competition for
a direct one.!3”7 An indirect regulatory competition confronts national laws
through the proxy of private goods or services, which are subject to differ-
ent national laws. This was the type of regulatory competition prompted by
Cassis, where German liquors—subject solely to German law—were set to
compete with French liquors—subject solely to French law.!38 In an indirect

134 C Barnard, ‘Case C-209/03 Bidar’, above n 130, 1488:

[Tlhere is a key difference between economically active and non-economically active
citizens: those who are economically active enjoy full equal treatment from the first day
of their arrival in the host State. And since it is perceived that they contribute to the
economy of the host State, the Court does not have to work hard to justify their equality
of treatment. By contrast, those who are not economically active do not enjoy full equality
of treatment from the first day of their arrival ... Instead, the Court has offered a more
nuanced approach to equality, based on the length of stay in the host State and the depth
of integration into the society of the host State. (emphasis added)

135 Golynker, above n 128, 115: ‘Economically active migrants such as workers and self-
employed persons are a priory deemed bona fide contributors to the host society entitled to
equal treatment’; Ziegler, above n 131, 299.

136 Schammo, above n 29, 352: ‘Arbitrage and abuse of rights can be situated at opposing
ends’.

137 A similar distinction is made in Schammo above n 29, 361: ‘Regulatory competition ...
might occur despite the point that consumers are immobile. However, conceptually, this
scenario is based on product selection, rather than regulatory arbitrage’.

138 See above nn 74 and 10S.
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regulatory competition, regulatory arbitrage is thus ‘polluted’ by preferences
for the private goods themselves: for instance, one may rightfully prefer a
glass of Cassis de Dijon to a glass of Jagermeister, despite a clear fondness
for German law. By contrast, a direct regulatory competition permits the
immediate confrontation of national laws, independently of private goods.
Indeed, when economic agents are granted the right to freely elect their
favourite law, as in the Centros line of case law, national laws are the only
element taken into consideration:

The most intensive type of regulatory competition can emerge under a regime of
free choice of law. Under this scheme, firms can choose between national regula-
tions without having to move their location. Regulatory competition initiated by
mutual recognition is of a different type, since only the consumers (in the import
country), but not the producers, can choose between diverging regulations.'3’

By contrast, the primary objective of the regulatory neutrality paradigm
is to avoid the competition among private businesses within the internal
market being distorted by differentials of regulation, in order to recre-
ate the conditions of an ordinary domestic market.'*® As a consequence,
regulatory neutrality favours a restricted choice of law, in order to avoid
deflections of trade caused by legislative disparity among Member States.
Indeed, the objective of ‘neutrality’ implies that economic decisions
should be based on genuine economic considerations and not be distorted
by regulatory considerations.'*! Accordingly, national laws should not
cause deflections of trade along national borders: within the internal
market, ‘borders do not matter’.'** This dynamic conception of regula-
tory neutrality is well known in tax law, where the principle of ‘fiscal
neutrality’” means that economic choices should not be distorted by tax
considerations: “Tax induced distortions of competition and diversions

of trade are not in accord with the principles of the internal market’.!43

139 See W Kerber and R Van Den Bergh above n 7, 452 (emphasis added).

140 Case 15/81 Schul [1982] ECR 1409, para 33.

141 Opinion of the European Economic and Social Committee, The Creation of a
Common Consolidated Corporate Tax Base in the EU, O] C88/12, 11/04/2006, 48-53,
n 6.2 ‘Neutrality’: ‘Genuine economic considerations must decide where companies choose to
locate and where the technical tax base will be. A neutral tax base helps to create free and fair
competition between companies’.

142 London Economics, above n 17, 23.

143 Opinion of the European Economic and Social Committee, The Commission
Report on the rates of excise duty applied on alcohol and alcoholic beverages, O] C69,
21/03/2006, 10-15, n 4.1. See also C Elschner and W Vanborren, Corporate Effective
Tax Rates in an Enlarged European Union, DG TAXUD Taxation Papers, April 2009, 5:
‘From the point of view of economic efficiency, tax systems should ideally be as ‘neutral’ as
possible in terms of economic choices’; L Kaplow, ‘Chapter 10: Taxation’ in MA Polinsky
and SM Shavell, Handbook of Law and Economics (Amsterdam, North-Holland, 2007)
651-755, 652.
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In DFDS, for instance, the Court asserted this aversion to deflections of
trade in the field of VAT:

Systematic reliance on the place where the supplier has established his business
could in fact lead to distortions of competition, in that it might encourage under-
takings trading in one Member State to establish their businesses, in order to
avoid taxation, in another Member State which has availed itself of the possibility
of maintaining the VAT exemption for the services in question.!44

To sum up, whenever host regulation or home regulation are applied, a
choice must be made between impeding or facilitating regulatory mobil-
ity, that is between granting a restricted or free choice of law. According
to the regulatory competition paradigm, citizens ought to be granted a
free choice of law, namely a choice exclusively based on regulatory con-
siderations (Centros). According to the regulatory neutrality paradigm,
private behaviour should be based on genuine economic considerations,
meaning that citizens should be granted a restricted choice of law
(Cadbury Schweppes). What is viewed as legitimate ‘regulatory arbitrage’
under regulatory competition amounts to illegitimate ‘trade deflection’
under regulatory neutrality.

IV. PRACTICAL ISSUES OF INTERNAL MARKET LAW

The previous chapter attempted to show how the contradictions of free
movement law are caused by the mostly unconscious and yet permanent
reference to two overarching conceptions of economic integration: regula-
tory neutrality and regulatory competition. In essence, free movement law
is torn between two incompatible missions, namely to ensure the proper
functioning of the competition among private businesses (regulatory neu-
trality) and among Member States (regulatory competition) throughout the
internal market.

N T
— RN — Restricted Choice
M Pr'otcctlomsm' RN__ Multiple Regulation
ultiple Regulation |-- RC T - RN ~=RC

RN — Restricted Choice

Figure 2: Paradigms of Economic Integration and Free Movement Law:
Decision Tree

144 Case C-260/95 DEDS [1997] ECR 1-1005, para 23 (emphasis added).
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Table 2: Paradigms of Economic Integration and Free Movement Law: Summary

Regulatory Modes Protectionism Multiplicity = Diversity Mobility RN RC
Multiple Suppression Preservation Suppression 6 N
Regulation
Host Regulation (Type of

Equality)
Restricted Choice  Suppression Suppression  Intra- Decrease 2 4
of Host Law Jurisdictional
Free Choice of Suppression Suppression  Intra- Increase 3 3
Host Law Jurisdictional
Home Regulation (Type of

Equality)
Restricted Choice  Suppression Suppression  Inter- Decrease 4 2
of Home Law Jurisdictional
Free Choice of Suppression Suppression  Inter- Increase 5 1
Home Law Jurisdictional
Union Regulation Suppression  Suppression Suppression  Suppression = 1 6

Descending Order of Preference: From 1 (apex) to 6 (nadir)

Both regulatory neutrality (RN) and regulatory competition (RC) concur
in advocating the suppression of protectionism and regulatory multiplicity,
which is likely to create a strong pressure to overcome multiple regulation.
Conversely, the regulatory neutrality and regulatory competition paradigms
irremediably diverge on regulatory diversity and regulatory mobility, which
generates important contradictions within the free movement jurispru-
dence. The regulatory neutrality paradigm seeks to suppress regulatory
diversity and impede regulatory mobility: as a consequence, it supports
Union regulation (its apex), host regulation and restricted choice of host
law. By contrast, regulatory competition necessitates regulatory diversity
and thrives on regulatory mobility: accordingly, it adamantly opposes
Union regulation (its nadir), and favours home regulation and free choice
of home law (its apex).

Overall, if we exclude the ‘basic’ cases of protectionism and the rare
occasions in which the Court allows multiple regulation, the content of
the free movement test—irrespective of the terminology used'*—entirely
depends on the solutions brought by the Court to the negative harmonisa-
tion conundrum and the regulatory mobility dilemma. In turn, the solutions

145 For example, ‘obstacle to free movement’ ‘barrier to trade’ ‘restriction to market access’
‘discrimination on grounds of nationality’ or ‘non-discriminatory restriction’.
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brought to those two dilemmas (host versus home regulation; free versus
restricted choice of law) are informed by two paradigms of economic inte-
gration: regulatory neutrality and regulatory competition.

This causal link between the coexistence of two paradigms of economic
integration, on the one hand, and the contradictions of free movement
law, on the other, is best highlighted by re-examining a few practical issues
of free movement law, such as the acceptance of reverse discriminations,
the ambivalent status of differentials of regulation, the erratic prohibition
of abuses of law (for example, Centros versus Cadbury Schweppes) and
the ambiguity towards social dumping (for example, Laval versus Rush
Portuguesa). Indeed, the promotion of a specific solution to each of those
practical issues rests on the adoption, most often unconscious, of regulatory
neutrality or regulatory competition as paradigm of economic integration.

A. The Acceptance of Reverse Discriminations (Regulatory Diversity)

Reverse discrimination is one of the most debated issues of European law.4¢

In essence, a reverse discrimination is said to occur whenever, within the
confines of a national market, domestic trade flows are subject to a stricter
regulation than cross-border trade flows, thereby suffering a competitive
disadvantage on their own domestic market.!*” As is well known, the Court
has consistently refused to sanction reverse discriminations as such, often
relying on the concept of purely internal situations to exclude them from
the scope of European law.'*® Many authors have criticised the Court’s reti-
cence to outlaw reverse discriminations, arguing that the general principle

146 GSee, inter alia, C Dautricourt and S Thomas, ‘Reverse Discrimination and Free
Movement Of Persons under Community Law: All for Ulysses, Nothing for Penelope?’
(2009) 34 European Law Review 433; D Garcia, ‘Are There Reasons to Convert Reverse
Discrimination into a Prohibited Measure?’ (2009) 18 EC Tax Review 179; A Tryfonidou,
‘Reverse Discrimination in Purely Internal Situations: An Incongruity in a Citizens’ Europe’
(2008) 35 Legal Issues of Economic Integration 43; C Ritter, ‘Purely Internal Situations, Reverse
Discrimination, Guimont, Dzodzi and Article 234’ (2006) 31 European Law Review 690;
M Maduro, ‘The Scope of European Remedies: the Case of Purely Internal Situations and
Reverse Discrimination’ in Kilpatrick et al (eds), The Future of European Remedies (Oxford,
Hart Publishing, 2000); E Cannizzaro, ‘Producing “Reverse Discrimination” Through the
Exercise of EC Competences’ (1997) 17 Yearbook of European Law 29; D Pickup, ‘Reverse
Discrimination and Freedom of Movement for Workers’ (1986) 23 Common Market Law
Review 135.

147" AG Léger, Case C-152/03 Ritter-Coulais [2006] ECR I-1711, para 46; Dautricourt and
Thomas, above n 147, 433; Garcia, above n 147, 180; Tryfonidou, above n 147, 46; Ritter,
above n 147, 691.

148 See, inter alia, Case 44/84 Hurd [1986] ECR 29, para 55; Case 98/86 Mathot [1987]
ECR 809, para 9; In particular, see Case C-379/92 Peralta [1994] ECR 1-3453, para 27; Joined
Cases C-29/94 to C-35/94 Aubertin and others [1995] ECR 1-301, paras 6 and 13; Joined
Cases C-64 and C-65/96 Uecker and Jacquet [1997] ECR 1-3171, paras 22-3; Case C-127/08
Metock and others [2008] ECR 1-6241, paras 76-78.
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of equality ought to prohibit every type of discrimination within the Union,
in particular since the introduction of Union citizenship.!#’

However, owing to the negative harmonisation conundrum, such broad
statements enjoining the Court to sanction every type of discrimination
throughout the internal market are—quite literally—fallacies.!>® Indeed, in
the absence of positive harmonisation, it is impossible to suppress every type
of discrimination within the internal market: the Court must choose between
intra- and inter-jurisdictional equality, that is between sanctioning reverse
discriminations or discriminations resulting from legislative disparities.!!

Whenever intra-jurisdictional equality is favoured (host regulation), in
conformity with the regulatory neutrality paradigm, differences of treat-
ment within every national market should be outlawed as restrictions to
free movement, including reverse discriminations occurring when migrant
citizens seek to ‘import’ their more favourable home law. In Perfili, for
instance, the Court ruled that:

[T]he principle of non-discrimination on grounds of nationality must be inter-
preted as not precluding a Member State’s legislation [Italy] from requiring a
victim of a criminal offence [Lloyd’s of London] who wishes to bring suit as a
civil party in criminal proceedings to grant his representative a special power of
attorney, even when the law of the Member State of which the victim is a national
does not lay down such a formality [United Kingdom].!52

Correlatively, cross-border trade flows will have to suffer inter-jurisdictional
inequalities resulting from legislative disparities, as Lloyd’s of London in
Perfili—and as explicitly acknowledged by the Court in Schempp, Block
or Peralta.'33

Conversely, whenever inter-jurisdictional equality is elected (home
regulation), in accordance with the tenets of regulatory competition, goods
competing within a given national market are subject to various national
laws, which by definition entails ‘discriminations’ among goods, includ-
ing ‘reverse discriminations’ potentially affecting domestic goods. Reverse
discriminations are merely the logical consequence of the solution adopted
in Cassis de Dijon, Leclerc (goods), Aubertin (diplomas), Centros (corpora-
tions), Laval or Riiffert (posted workers), which defines restrictions to free
movement as breaches of inter-jurisdictional equality; in Maduro’s words,

149 See, inter alia, Garcia, above n 147, 191; Tryfonidou, above n 147, 63-64; Pickup,
above n 147, 156.

150 The Oxford Dictionary defines fallacy as a ‘failure in reasoning that renders an argu-
ment invalid’.

151 See above, s III.C. Regulatory Diversity and the Negative Harmonisation Conundrum.
Maduro similarly identifies two types of equality, distinguishing between reverse discrimina-
tions (breaches of intra-jurisdictional equality) and legislative disparities (breaches of inter-
jurisdictional equality): Maduro, above n 1, 154-57.

152 Case C-177/94 Perfili [1996] ECR 1-161, para 19 (emphasis added).

153 Cf, above n 101.
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home regulation entails the ‘acceptance of reverse discriminations’.!* By
way of illustration, if the professional qualification of hairdresser (or ski
instructor)’’ is mutually recognised, French nationals must accept that
hairdressers educated in another Member State and active in France are
subject to different—and potentially milder—professional requirements:

Community law, in particular Directive 82/489, must be interpreted as not pre-
cluding national rules which require that nationals of that Member State hold a
diploma in order to operate a hairdressing salon, while permitting hairdressers
who are nationals of other Member States to operate a hairdressing salon without
holding such a diploma.'3®

In Aubertin, migrant citizens were allowed to export their more favourable
home law (home regulation: legitimate reverse discrimination); whereas
in Perfili they were compelled to abide by the more severe host law (host
regulation: illegitimate reverse discrimination). Indeed, the negative har-
monisation conundrum postulates that, in the absence of positive harmoni-
sation, the law of the internal market is split into two irreconcilable axes
of discrimination: one must either tolerate (reverse) discriminations along
the intra-jurisdictional axis (Aubertin), or discriminations resulting from
legislative disparities along the inter-jurisdictional axis (Perfili).

The tension between those two conceptions of equality was particularly
palpable in Leclerc, where a French law seeking to harmonise the prices of
books sold on the domestic market (intra-jurisdictional equality) was held
contrary to the free movement of goods, on the ground that it precluded
importers from charging a retail price reflecting the cost price obtained in
the Member State of origin (inter-jurisdictional equality).!37 As suggested
throughout this study, the choice of one conception of equality will ulti-
mately depend on the election of one paradigm of economic integration:
regulatory neutrality (intra-jurisdictional equality: Perfili, Peralta) or regu-
latory competition (inter-jurisdictional equality: Aubertin, Leclerc).

154 Maduro, above n 1, 131, describing the ‘New Approach to Harmonization’; see also AG
Jacobs, Case C-168/91 Konstantinidis [1993] ECR 1-1191, para 49.

155 AFP ‘Europe: aprés le plombier polonais, le moniteur de ski anglais’ Libération, 8
February 2011; AG Sharpston, Case C-200/08 Commission v France (‘Snowboarders’) [2011]
ECR 1-0000.

156 Joined Cases C-29/94 to C-35/94 Aubertin and others [1995] ECR 1-301, paras 6 and
13 (emphasis added); see also Case C-286/06 Commission v Spain [2008] ECR 1-8025, paras
80-81 (obligation to recognise foreign diplomas of engineering obtained after a shorter period
of education than domestic diplomas); Case 246/80 Broekmeulen [1981] ECR 2311, para 27
(obligation to recognise foreign diplomas of medicine despite lesser training requirements than
domestic diplomas); L Driguez, ‘Reconnaissance mutuelle des diplomes’ (2008) 12 Europe
412, at 1, free translation: ‘Member States had first to get used ... to admitting the value of
diplomas granted abroad’.

157 Case 229/83 Leclerc [1985] ECR 1; see the French government’s argument at para 22:
“The restriction on retail price competition does not in any way restrict imports. Imported and
domestic books are treated identically in that respect’; and the Court’s reply at paras 25-26.
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B. THE AMBIVALENT STATUS OF DIFFERENTIALS
OF REGULATION (REGULATORY DIVERSITY)

Intheabsence of positive harmonisation by the Union legislature, undertakings
competing throughout the internal market are necessarily subject to different
national laws. Depending on the paradigm of economic integration elected,
such differentials of regulation will be viewed as legitimate ‘competitive
advantages’ offered by the applicable national law (regulatory competi-
tion) or illegitimate ‘distortions of competition’ among private businesses
(regulatory neutrality).

If only implicitly, the Leclerc ruling (described at the end of the previous
section) reflects the idea that foreign undertakings should be allowed to
keep the competitive advantages they derive from their regulatory environ-
ment of origin. However, the legitimacy of such competitive advantages
depends entirely on the paradigm of economic integration adopted. Under
regulatory competition, the fact that undertakings derive competitive
advantages from their national law corresponds to the ordinary functioning
of a process of economic integration. The following excerpt of the Court’s
ruling in Riiffert is particularly enlightening in that regard:

[The obligation to abide by the German minimum wages] causes those undertak-
ings to lose the competitive advantage which they enjoy by reason of their lower
wage costs; [this requirement] may impose on service providers established in
another Member State where minimum rates of pay are lower an additional eco-
nomic burden that may prohibit, impede or render less attractive the provision of
their services in the host Member State.!58

By contrast, under regulatory neutrality, the very same ‘competitive advan-
tages’ are viewed as ‘distortions of competition’, for they disturb the com-
petition among private goods by subjecting domestic and cross-border trade
flows to different regulatory conditions. As mentioned earlier, this concep-
tion of differentials of regulation as ‘distortions of competition’ underlies
all the Treaty provisions allowing the Union legislature to adopt harmonis-
ing measures, such as Articles 113, 114 and 115 TFEU.!*® According to the
Court’s famous statement in the first Tobacco Advertising ruling, harmonis-
ing measures must remove disparities among national laws that hinder free
movement and ‘distort conditions of competition’.1¢9 Moreover, this vision
decisively inspired the corrective mechanisms provided for in Articles 67
and 68 of the ECSC Treaty, described earlier.'®! In the same spirit, at the
inception of the European Communities, the French government argued

158 Case C-346/06 Riiffert [2008] ECR 1-1989 paras 14 and 37 (emphasis added).

159 See above, s III.B.

160 Case C-376/98 Germany v Parliament and Council (‘Tobacco Advertising I') [2000]
ECR 1-8419 para 95.

161 See above, s ILA.
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that labour and social costs had to be levelled among Member States, in
order to avoid distortions of competition between undertakings subject to
high standards (that is in France) and undertakings subject to lower ones.'¢?
The French claim was only partly welcomed by the other Founding States,
eventually leading to the adoption of provisions on equal pay and paid
holiday schemes (Articles 157 and 158 TFEU). The ratio legis of those
provisions is diametrically opposed to the ratio decidendi of Riiffert, as
supported by the following passage of Defrenne II:

[T]he aim of [Article 157 TFEU] is to avoid a situation in which undertakings
established in States which have actually implemented the principle of equal pay
suffer a competitive disadvantage in intra-Community competition as compared
with undertakings established in States which have not yet eliminated discrimina-
tion against women workers as regards pay.'¢3

Riiffert and Defrenne II illustrate two irreconcilable visions of economic
integration respectively supported by regulatory neutrality and regulatory
competition. Riiffert stipulates that Union undertakings should enjoy com-
petitive advantages resulting from their national regulatory environment
(regulatory competition), whereas Defrenne II states that Union undertak-
ings should not enjoy such competitive advantages (regulatory neutrality).

A similar contradiction can be identified within the tax case law of the
Court, in which the decision of levelling the taxation of domestic and
cross-border activities is alternatively held compatible (regulatory neutral-
ity: Columbus) or incompatible (regulatory competition: Cadbury) with
the free movement test. Conceptually, the motivation behind the national
policies at stake—same taxation for domestic and foreign trade flows—was
similar to that in Leclerc—same price for domestic and foreign trade flows,
namely regulatory neutrality. In Cadbury Schweppes, the Court held that
subjecting Irish activities to the British taxation—after offsetting the Irish
taxes—potentially hindered the freedom of establishment, by dissuading
resident companies from establishing a subsidiary in a Member State apply-
ing a lower level of taxation (regulatory competition: inter-jurisdictional
equality, legitimate differential of regulation).'®* Conversely, in Columbus,
the Court considered that subjecting foreign partnerships to German
taxation—after offsetting the foreign taxes—could not restrict free move-
ment, on the ground that no discrimination could be found between German

162 C Barnard, ‘Fifty Years of Avoiding Social Dumping? The EU’s Economic and Not
So Economic Constitution’ in M Dougan and S Currie, 50 Years of the European Treaties
(Oxford and Portland, Oregon, Hart Publishing, 2009) 316—17; Barnard and Deakin above
n 86, 400-01; Von Quitzow, above n 77, 205-06.

163 Case 43/75 Defrenne II [1976) ECR 455 para 9.

164 Case C-196/04 Cadbury Schweppes [2006] ECR 1-799S5, para 46.
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and foreign partnerships (regulatory neutrality: intra-jurisdictional equality,
illegitimate differential of regulation).!6?

To sum up, the outspoken rationales of those rulings—and of countless
others—can simply not be reconciled, because they derive from different
visions of economic integration. Depending on the paradigm of economic
integration elected, differentials of regulation among competing undertak-
ings will be viewed as generating illegitimate ‘distortions of competition’
among private goods (regulatory neutrality: Defrenne II, Columbus) or
legitimate ‘competitive advantages’ in a competition among public goods
(regulatory competition: Riiffert, Cadbury Schweppes).

C. The Erratic Prohibition of Abuses of Law (Regulatory Mobility)

The Court’s inconstancy in the treatment of artificial regulatory movements
has often been criticised, in particular in relation to the opposite solutions
reached in Centros and Cadbury Schweppes, which both concerned letter-
box companies incorporated in favourable regulatory environments (British
corporate law in Centros; Irish tax law in Cadbury).'%® As explained earlier,
whenever host regulation or home regulation is applied, one must decide
whether to impede or facilitate regulatory mobility (regulatory mobility
dilemma).1¢”

In the context of European law, abuse of law can be defined as a favour-
able choice of law, effectuated through the adoption of a specific legal form
covering a stable socioeconomic reality: for instance, Halifax effectuated
a choice of law (full versus partial VAT deduction) through the proxy
of interchangeable legal forms (complex contractual arrangement versus
simple development contract) achieving the same socioeconomic objec-
tive (construction of four call centres). As a matter of fact, the Court itself
highlighted that the risk of abusive practices stemmed from a choice of
law left open by the VAT regime.'® Likewise, in Cadbury Schweppes, the
British CFC rules sought to thwart profit shifting to low-tax jurisdictions
such as Ireland: Cadbury Schweppes had made a choice of law (Irish versus
British tax law) through the adoption of a specific legal form (incorporation
in Ireland versus United Kingdom) covering the same economic activities
(intra-group finance). The Court held that Member States could rightfully

165 Case C-298/05 Columbus [2007] ECR 1-10451, paras 39-40.

166 See eg, V Edwards and P Farmer, “The Concept of Abuse in the Freedom of Establishment
of Companies: a Case of Double Standards?’ in F Jacobs et al (eds), Continuity and Change in
EU Law: Essays in Honour of Sir Francis Jacobs (Oxford, Oxford University Press, 2007).

167 See above, s IIL.D. This logical sequence appears very clearly in Fitzwilliam, in which the
Court recalled thunder Art 14(1)(a) of Reg 1408/71, the home country principle applies to the
social security of posted workers (para 29), before impeding regulatory mobility (para 30).

168 Case C-255/02 Halifax [2006] ECR 1-1609, para 67.
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prevent abusive practices consisting in electing a favourable tax jurisdiction
for tax motives only.1¢?

Therefore, the decision to sanction (Cadbury Schweppes) or not
(Centros) abusive practices is a particular expression of the regulatory
mobility dilemma, which is solved by alternatively resorting to restricted
and free choice of law approaches. This inconstancy of the free movement
test can be illustrated by contrasting the following excerpts of the Centros
and Oy AA rulings:

[TThe fact that a national of a Member State who wishes to set up a company
chooses to form it in the Member State whose rules of company law seem to him
the least restrictive and to set up branches in other Member States cannot, in
itself, constitute an abuse of the right of establishment.

[Centros, para 27, emphasis added]

[Alllowing groups of companies fo choose freely the Member State in which the
profits of the subsidiary are to be taxed ... would undermine the system of the
allocation of the power to tax between Member States.

[Oy AA, para 56, emphasis added]

In Centros, the free movement test grants Union citizens the right to
freely choose a national company law;'7? in Oy AA, by contrast, the free
movement test leaves room for Member States to constrain the choice of
a national tax law.!”! Thus the regulatory mobility dilemma leads to two
versions of the free movement test: the first impedes regulatory movements
(Oy AA, Cadbury), the second facilitates them (Centros, Cartesio); and
those two versions of the free movement test derive from the decision,
conscious or not, to strive either for regulatory neutrality or regulatory
competition (paradigms of economic integration).

As explained above, illegitimate deflections of trade under regulatory
neutrality amount to legitimate regulatory arbitrage under the regulatory
competition paradigm. In other words, the very existence of the concept
of abuse of law presupposes the adoption of regulatory neutrality as para-
digm of economic integration; under regulatory competition, the concept
of ‘abuse of law’ simply does not exist, for artificial regulatory movements
are ordinary expressions of regulatory arbitrage.!”?

169 Case C-196/04 Cadbury Schweppes [2006] ECR 1-7995, para 59.

170 Case C-212/97 Centros [1999] ECR 1-1459; see also Case C-210/06 Cartesio [2008]
ECR 1-9641; Case C-167/01 Inspire Art [2003] ECR 1-10155; Case C-208/00 Uberseering
[2002] ECR 1-9919; Case 79/85 Segers [1986] ECR 2375.

171 Case C-231/05 Oy AA [2007] ECR 1-6373; see also Case C-196/04 Cadbury Schweppes
[2006] ECR 1-7995; Case C-524/04 Thin Cap Group Litigation [2007] ECR 1-2107; Case C-
414/06 Lidl Belgium [2008] ECR 1-3601, para 32; Case C-446/03 Marks and Spencer [2005]
ECR I-10837, para 46.

172 Schammo above n 29, 352: ‘Arbitrage and abuse of rights can be situated opposing
ends’.
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D. The Ambiguity towards Social Dumping (Regulatory Diversity
and Mobility)

Lastly, the dialectic of regulatory neutrality versus regulatory competition
helps to clarify the fundamental ambiguity of internal market law towards
social dumping. It is particularly hard to find a proper definition of ‘social
dumping’, even in the best literature on the phenomenon.'”® The Court
explicitly referred to the concept in four judgments only, all concerning the
posting of workers: twice when summarising the arguments of the parties,
twice in the course of its own reasoning.!”* As a matter of fact, just as with
the concept of abuse of law, the concept of social dumping can never ben-
efit from a consensual definition under European law, for its very existence
presupposes the adoption of regulatory neutrality as paradigm of economic
integration.

Indeed, the general idea conveyed by the expression ‘regulatory dump-
ing’ is that of a distortion of competition, created by a differential of
regulation between undertakings subject to high standards and undertak-
ings subject to low (or non-existent) standards.!” This ‘definition’ brings
us back to the discussion of Riiffert and Defrenne II of a previous section:
if differentials of regulation distort the competition among private goods
(regulatory neutrality),'”® they constitute a precondition for a competition
among regulations (regulatory competition). In other words, similar to the
concept of abuse of law, the concept of social dumping simply does not exist
under regulatory competition, for the paradigm of regulatory competition is

173 C Barnard, ‘Social Dumping And the Race to the Bottom: Some Lessons for the
European Union from Delaware?’ (2000) 25 European Law Review 57; Barnard above n 163,
311, n 2 (quoting Mr Zitting, chairman of the FSU): “The idea that you replace an employee
with a cheaper one coming from somewbhere else’; and 314: [Clapital may well be attracted
to particular locations, not because of the abundance of the location’s workforce or capital,
but for other, less worthy reasons such as a more favourable social security regime for employ-
ers ... and cheaper wage costs ... This migration is often referred to ... as social dumping.’
(emphasis added)

174 Case C-445/03 Commission v Luxembourg [2004] ECR 1-10191, para 18 (repeated
para 28); Case C-164/99 Portugaia Constru¢ées [2002] ECR 1-787, para 12; Case C-244/04
Commission v Germany [2006] ECR 1-885, para 61; Case C-341/05 Laval [2007] ECR I-
11767, para 103.

175 As is well known, the original concept of ‘dumping’ aims distortions of competition
created by undertaking selling products below-cost price. For instance, see Art 1(2) of Council
Reg (EC) 1225/2009 of 30 November 2009 on protection against dumped imports from
countries not members of the European Community, [2009] OJ L343, 51-73: ‘A product is to
be considered as being dumped if its export price to the Community is less than a comparable
price for the like product, in the ordinary course of trade, as established for the exporting
country.’

176 See AG Colomer, Case C-207/04 Vergani [2005] ECR 1-7453, para 21, connecting the
Defrenne II rationale (regulatory neutrality) to the concept of ‘social dumping’: ‘The scant
provisions which granted rights specifically with regard to employment, such as equal pay for
men and women (former Art 119 of the EC Treaty), were designed to avoid ‘social dumping’,
which would distort competition between the Member States.” (emphasis added)
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founded on the legitimacy of ‘social dumping’ strategies, otherwise called
‘regulatory arbitrage’.””

The tension between those two irreconcilable visions of ‘social dumping’,
direct reproduction of the dialectic between the two paradigms of economic
integration (regulatory neutrality versus regulatory competition), has been

explicitly acknowledged on various occasions:

This rhetoric highlights a problem central to the whole debate on social dumping.
What is ‘social dumping’ to the French—and something to be condemned—is
‘inward investment’ to the British—and something to be condoned. The single
market is premised on the idea of movement by natural or legal persons to the
state with the greatest comparative advantage. This was recognised by the Court
in Centros.!”8

[Flrom the beginning of discussions on the AEntG project, it was pointed out
several times that such a law was intended, above all, to combat unfair competi-
tive conditions resulting from low-pay competition in Europe and wage and social
dumping. The referring court asks to what extent foreign employers who exploit
the fact that lower wages are paid in their home country, as a result of different
standards of living, are engaged in unfair competition. It considers that, in the
European Union, the opening of markets, as an essential aspect of the internal
market project, must allow more intense competition and greater international
sharing of labour.!”?

To express it more plainly, the ‘social dumping debate’ is yet another
manifestation of the dialectic between regulatory neutrality and regulatory
competition animating the law of the internal market. Partisans of regu-
latory neutrality naturally consider ‘social dumping’ as an obstacle to a
proper economic integration, and advocate a solution a la Rush Portuguesa
(intra-jurisdictional equality: host regulation).!80 Supporters of regulatory

177 For a definition of the concepts of regulatory competition and regulatory arbitrage,
see above: s B. Barnard reaches the same conclusion in ‘Social Dumping And the Race to the
Bottom’ above n 174, 57 (emphasis added):

A race to the bottom is said to arise when, in a deregulated internal market, a state unilater-

ally lowers its social standards in an attempt to attract business from other states. Businesses

moving their place of operations in response are said to be engaged in social dumping.

178 Barnard ibid, 68.

179° AG Mischo, Joined Cases C-49/98, C-50/98, C-52/98 to C-54/98 and C-68/98 to
C-71/98 Finalarte and Others [2001] ECR 1-7831, paras 32-33, emphasis added.

180 Case C-244/04 Commission v Germany [2006] ECR 1-885, para 61:

Finally, as regards the defence based on the prevention of social dumping, the Court has
held that the Member States may extend their legislation or collective agreements relating
to minimum wages to any person who is employed, even temporarily, within their territory
(Arblade and Others, paragraph 41). That prerogative is also recognised by Article 3 of Dir
96/71. (emphasis added)

Barnard above n 163, 314:

Thus, in one (unreasoned) paragraph [Rush Portuguesa, para 18], the Court put a stop
to a threat of social dumping—without using this language—by allowing the host state to
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competition view ‘social dumping’ as the natural functioning of economic
integration, and therefore endorse a solution a la Laval (inter-jurisdictional
equality: home regulation).!8!

Similarly, the ‘worst’ form of social dumping, by which an undertaking
expressly elects the most lax national jurisdiction within the Union before
deploying its activities throughout the internal market (free choice of home
law), is an ordinary manifestation of a process of economic integration con-
ducted under the paradigm of regulatory competition. In Viking, for instance,
the Court allowed ship-owners to reflag their ships for the explicit purpose of
electing a flag State imposing less stringent labour law standards (free choice
of home law).'82 By contrast, the Court severely curtailed the possibility to
elect a more convenient national law in Fitzwilliam, in relation to the social
security scheme applicable to posted workers (restricted choice of home
law).'83 As regards the labour law applicable to posted workers, the Laval
line of case law, in which the Court applied home regulation, does not con-
clusively favour a free choice of home law (Viking) or a restricted choice of
home law (Fitzwilliam), at least in its current state.'34 Indeed, the Court never
questioned the fact that Laval was a company incorporated in Latvia and car-
rying out genuine economic activities there—unlike Centros, for instance.!8

V. SYNTHESIS: TWO COMPETITIONS, ONE (FREE MOVEMENT) LAW

Throughout this study, I have endeavoured to show that the long-established
contradictions of free movement law stem from a dialectic between

extend its labour laws and conditions to the staff employed by service providers working in
its country. (emphasis added)

181 QOpinion of the European Economic and Social Committee, The Lisbon Agenda and the
Internal Market, [2010] OJ C347, 8-18, Appendix (rejected amendments):

The use of the term of ‘social dumping’ directed against the new Member States is offensive

and should be avoided. To indicate the differences in wages and labour conditions as a

problem of the Single Market is contradictory to the simple fact that wages are always part

of the competition among the companies which is the basis of the free market economy and
is beneficial to the consumers. (emphasis added)

182 Case C-438/05 Viking [2007] ECR 1-10779, in particular paras 72-74.

183 Case C-202/97 Fitzwilliam [2000] ECR 1-883, paras 29-30 and 35-43; see also Case
C-178/97 Barry Banks and Others [2000] ECR 1-20035, paras 24-27.

184 On that point, Simon Deakin is more univocal: Deakin above n 6, 5§92: ‘Laval, Viking
and Centros together open up new possibilities of employers accessing low-cost labour law
regimes’.

185 C Barnard, ‘The Notion of Abuse and the Freedom to Provide Services: A Labour
Lawyer’s Perspective’ in R de la Feria and S Vogenauer, Prohibition of Abuse of Law: a New
General Principle of EU Law? (Oxford and Portland, Oregon, Hart Publishing, 2011) 102:

[T]here was no suggestion by the Court that Laval was using the services provisions of the
Treaty deliberately to circumvent the rules that would have applied had it been established
in Sweden. Laval was a Latvian company and was operating out of Latvia.
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two overarching visions of economic integration, embodied by the
paradigms of regulatory neutrality and regulatory competition. In essence,
one (free movement) law is assigned the contradictory mission of ensur-
ing the proper functioning of fwo competitive processes: the competition
among private businesses (regulatory neutrality) and among Member States
(regulatory competition).

Table 3: Two Competitions, One (Free Movement) Law

Regulatory Neutrality Regulatory Competition
Competitive Process Among Private Businesses Among Member States
Priority Level Playing Field Regulatory Arbitrage
Harmonisation by Union ~ Harmonisation No Harmonisation
Legislature
Negative Harmonisation  Intra-Jurisdictional Inter-Jurisdictional
Conundrum Equality Equality
Regulatory Mobility Regulatory Mobility Regulatory Mobility
Dilemma Impeded Facilitated
Reverse Discriminations Illegitimate Legitimate
Differentials of Regulation Illegitimate Legitimate
Abuses of Law Illegitimate Legitimate
Social Dumping Illegitimate Legitimate

The regulatory neutrality paradigm seeks to optimise the competition
among private businesses competing in the internal market; accordingly, it
aims at the creation of a ‘level playing field’, an idealised situation in which
all businesses competing throughout the internal market would be subject
to identical regulatory conditions. By contrast, the regulatory competition
paradigm focuses on the competition among Member States of the European
Union; as a consequence, its primary goal is to maximise the opportunities
for regulatory arbitrage, a process by which citizens compare national laws
and elect the one best suited to their preferences (Part II).

Given their different premises and objectives, the regulatory neutrality
and regulatory competition paradigms are bound to entail different pre-
scriptions regarding the regulation of the internal market. In particular,
regulatory neutrality and regulatory competition diverge on three central
nodes of internal market law: the eventuality of a harmonisation by the
Union legislature; the promotion of intra- or inter-jurisdictional equality
(negative harmonisation conundrum); and the need to impede or facilitate
regulatory mobility (Part III).
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Furthermore, the dialectic between regulatory neutrality and regulatory
competition clarifies the terms of certain practical issues of internal market
law, such as the treatment of reverse discriminations, the ambivalent status
of differentials of regulation, the erratic prohibition of abuses of law and
the ambiguity towards social dumping. Indeed, the solutions advocated to
those practical issues entirely depends on the adoption, most often uncon-
scious, of regulatory neutrality or regulatory competition as paradigm of
economic integration (Part IV).

Lastly, the dialectic between regulatory neutrality and regulatory compe-
tition might help to explain the emergence of controversies surrounding the
law of the internal market, and in particular the Court’s case law—without
however solving them, for the adherence to one or the other paradigm of
economic integration largely depends on one’s faith in the proper function-
ing of a competition among regulations as propounded by Tiebout: regula-
tion-supporters will be inclined to embrace regulatory neutrality, whereas
market-believers will tend to favour regulatory competition.'8¢ Indeed, the
controversies surrounding internal market law seem to be inflamed by a
change of paradigm, as exemplified by three of the most debated acts of
internal market law: the Centros ruling, the Services Directive, and the
Laval ruling. The Centros ruling triggered a considerable flow of com-
ments, and is still debated both in the scholarship and inside the Court.!8”
In essence, Centros imposed home regulation and free choice of law in the
regulation of companies, two decisive steps towards regulatory competi-
tion. Similarly, it was the perceived switch from host regulation to home
regulation, in conformity with regulatory competition, that triggered the
heated debate on the Services Directive.!88 As is well known, the French
population feared the possibility of social dumping entailed by home regu-
lation, and embodied by the figure of the ‘Polish plumber’.'8? Lastly, Laval

186 In the same sense, Maduro, above n 1, 136: ‘The choice between EC regulation and
mutual recognition depends to a great degree on the beliefs on economic regulation and public
intervention’. It is interesting to note how the debate on the paradigms of economic integra-
tion within European law rejoins Chen and Hanson’s discussion of the current meta-script of
American law, namely the neo-liberal motto ‘markets good, regulation bad’: see Chen and
Hanson, above n 9.

187 See Edwards and Farmer above n 167; AG Maduro Case C-210/06 Cartesio [2008]
ECR 1-9641, para 29.

183 Already before the adoption of the Services Dir, the freedom to provide services largely
resorted to the home country principle (or at least a milder form of mutual recognition,
‘Functional Equivalence’: ¢f n 93), under the influence of the Court’s case law and of several
sectoral directives. The main innovation of the initial Dir Proposal was the generalisation of
the principle to all services, subject to certain exceptions. See B De Witte, ‘Setting the Scene:
How did Services get to Bolkestein and Why?” EUI Law Working Papers, No 2007/20,
cadmus.eui.eu/handle/1814/6929; V Hatzopoulos, ‘Assessing the Services Directive’ (2007-
2008) 10 Cambridge Yearbook of European Legal Studies 215; V Hatzopoulos, ‘Que reste-t-il
de la Directive sur les Services?’ (2007) 43 Cabiers de Droit Européen 299.

189 Tn May 2005, the ‘Polish plumber’ became the symbol of cheap labour coming from
Eastern Europe to France, during the public debate preceding the referendum in which the
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imposed a change of script in the regulation of posted workers, from host
regulation to home regulation, once again in accordance with the paradigm
of regulatory competition. The Court’s stance triggered a storm of criti-
cism,!%? for its own previous case law applied host regulation to migrant
workers—including posted workers'”!—; and the ratio legis of Directive
96/71 was apparently to formalise that principle.!¥2

Arguably, this framework could therefore be used to predict the emer-
gence of a controversy in internal market law, which would arise whenever
the Union institutions operate a change of paradigm—in particular in the
direction of regulatory competition. But this last submission would be even
more adventurous than the rest of this study.

EU Constitution was rejected. See A Asthana, “The Polish plumber who fixed the vote’ The
Observer, 29 May 20035; E Sciolino, ‘Unlikely Hero in Europe’s Spat: The “Polish Plumber™’
New York Times, 26 June 2005. See also V Hatzopoulos, ‘Que reste-t-il de la Directive sur
les Services?” above n 189, 313; Opinion of the European Economic and Social Committee,
Proposal for a Directive of the European Parliament and of the Council on services in the
internal market, 10 February 2005, COM (2004) 2 final, 3.5.2, 3.5.3 and 4.2.1.

190 On those questions, see inter alia Barnard above n 163; C Barnard, ‘Viking and Laval:
An Introduction’ (2007-2008) 10 Cambridge Yearbook of European Legal Studies 463;
A Dashwood, ‘Viking and Laval: Issues of Horizontal Direct Effect’ (2007-2008) 10
Cambridge Yearbook of European Legal Studies 525; Deakin above n 6.

191 According to the classical statement (qualified by Laval), introduced by Case C-113/89
Rush Portuguesa [1990] ECR 1-1417, para 18; and later confirmed in Case C-43/93 Vander
Elst [1994] ECR 1-3803, para 23; Case C-272/94 Guiot [1996] ECR 1-1905, para 12; Joined
Cases C-369/96 and C-376/96 Arblade and Others [1999] ECR 1-8453, para 41; Case C-
165/98 Mazzoleni and ISA [2001] ECR 1-2189, para 28; Joined Cases C-49/98, C-50/98,
C-52/98 to C-54/98 and C-68/98 to C-71/98 Finalarte and Others [2001] ECR 1-7831, para
58; Case C-164/99 Portugaia Construcoes [2002] ECR 1-787, para 21: ‘Community law does
not preclude Member States from extending their legislation, or collective labour agreements
entered into by both sides of industry, to any person who is employed, even temporarily, within
their territory, no matter in which country the employer is established.’

192 See Recitals 5, 12, 13 and 17 in the Preamble to Dir 96/71. See AG Mengozzi, Case
C-341/05 Laval [2007] ECR 1-11767, para 249; Case C-244/04 Commission v Germany
[2006] ECR 1-885, para 61; AG Geelhoed, Case C-244/04 Commission v Germany [2006]
ECR I-88S5, para 36; Opinion of the European Economic and Social Committee, The Social
and Environmental Dimension of the Internal Market, [2009] O] C182, 1-7; Commission
Communication, Posting of workers in the framework of the provision of services: maximis-
ing its benefits and potential while guaranteeing the protection of workers, 13 June 2007,
COM/2007/0304 final; European Parliament Resolution, The Application of Directive 96/71/
EC on the Posting of Workers, [2006] OJ 313 E, 452-57; C Barnard ‘Social Dumping And
the Race to the Bottom’ above n 174, 74-75.



