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Abstract
Over the years, many theories have tried to explain the puzzle of cross-national variation in
preliminary reference rates before the Court of Justice of the European Union. Some authors focused
on inter-court competition, others focused on national legal culture and Euroscepticism, others
highlighted the importance of judges’ attributes such as their EU legal education and workload. This
article, relying on a comparison of three country case studies in the field of migration law, makes the
case that in order to understand the use of the preliminary reference procedure, we must also take into
account national patterns of legal mobilization. Utilizing empirical qualitative research the article
identifies three national-level conditions that help explain the emergence of legal mobilization
through preliminary reference: Altruism, Euro-expertise and an open EU legal opportunity structure.
The article makes both an empirical and a theoretical contribution by bridging the scholarship on
legal mobilization and EU judicial politics.
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1. Introduction: Legal mobilization through preliminary reference

The Court of Justice of the European Union has a rather poor reputation in the field of legal
mobilization and public interest litigation: scholars have denounced its “general lack of
openness” towards civil society1 and defined it as “hostile to collective action”.2 The reasons
for these criticisms are twofold: first, the Court adopted a restrictive interpretation of its legal
standing rules in cases of direct actions, creating “a formidable barrier of standing for private
parties”.3 Second, individuals and collective actors4 lack a judicial remedy against Member
States’ acts: the infringement procedure (i.e. the only remedy provided under the EU Treaties
to directly challenge national acts before the Court of Justice) is a prerogative of the EU
Commission that it exercises with wide discretion.5 All this considered, the Court of Justice
does not seem an ideal venue to pursue litigation for social change. And yet, this article
sheds light on an emerging phenomenon: the use of the preliminary reference procedure (267
TFEU) to contest national migration law before the Court of Justice.
The preliminary reference procedure occupies a special place in the EU legal architecture: it
guarantees the uniform application of EU law across the Member States and ensures judicial
review of EU norms.6 But more important for the scope of this article is the role that the
preliminary reference mechanism came to assume: thanks to the judicial doctrines of
supremacy and direct effect, the procedure started to be used as a “citizens’ infringement
procedure”,7 allowing individuals to question the compatibility of national law vis à vis EU
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law.8 Data on the Court of Justice’s judicial activity confirm this: a large portion of the actions
seeking judicial review of national legislation arrive via preliminary reference requests.9 We
can say that the 267 procedure, if initially conceived as a tool for interpretation, is today a
crucial means of EU law enforcement.
Seen under this light, the preliminary reference procedure appears a unique opportunity for
legal mobilization as it can be used by individuals and groups to question the legitimacy of
Member States’ acts. However, there is an important caveat: private parties cannot directly
activate the procedure, instead being “based on a dialogue between one court and another,
the initiation of which depends entirely on the national court’s assessment as to whether a
reference is appropriate and necessary”.10 Moreover, the Court’s Rules of Procedure prevent
non-state actors from filing amicus curiae briefs or intervening as third parties: these are
admitted only if they were already a party in the national proceedings.11
Maybe because of these objective difficulties, despite the huge scholarly attention devoted to
the 267 procedure, we still know little regarding when it is used to achieve social change and
how national-level factors affect its mobilization. The main studies in the field have left these
questions unanswered, as they have either focused on macro-level institutional dynamics or
on single-country analyses.12 This article aims to fill these gaps by comparing three crossnational case studies (Italy, the UK and the Netherlands) of EU legal mobilization in support
of third-country national migrants.13 This comparison sheds light on the conditions under
which civil society actors rely on a supranational legal strategy to achieve social change, and
on how national patterns of legal mobilization influence the emergence of preliminary
reference requests before the Court of Justice. Migration law is a very promising field for
this sort of enquiry: its recent ‘Europeanization’ opened up new supranational venues for
8
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migrants’ claims to justice, both politically and judicially, and gave migrants new tools to
contest state policies.
This article’s main contribution is in its revealing the potential of adopting a legal
mobilization approach to study the preliminary reference mechanism. Theoretically, the legal
mobilization scholarship offers concepts and insights that can enrich the study of EU judicial
politics and its analytical framework. Methodologically, the legal mobilization approach
consists of looking at courts as reactive institutions, imposing a change of perspective in a
field otherwise dominated by court-centric approaches.
This article is structured in the following way: the first part provides an overview of the
debate over the preliminary reference procedure, where I make the case that a legal
mobilization approach can fruitfully contribute to improving our knowledge on how this
mechanism works in practice. Then, I outline the methodology used in this research,
consisting of in-depth case-studies analysis with a qualitative approach. In the central part of
the article I put forward the three factors that, I argue, influence the emergence of legal
mobilization via 267 procedure before the CJEU. Finally, I draw some conclusions from
these findings and highlight potential further lines of inquiry.

2. The conceptual framework: Judicial empowerment and legal mobilization

This article draws on and contributes to two main bodies of scholarship. The first consists of
the legal and political studies on the functioning of the preliminary reference procedure,
especially those addressing cross-national variation in referral rates. The analyses hereby
produced are revisited and enriched by relying on a second body of scholarship, that of legal
mobilization studies, which refuses court-centric perspectives and shifts the focus onto the
litigants and the socio-political context in which they act. This section gives a brief overview
of the most relevant contributions in these two fields, as they constitute the theoretical
framework underpinning this study.

2.1 Judicial empowerment and cross-national variation

Scholars have devoted great attention to the study of the preliminary reference procedure.
Being the crucial engine behind ‘integration through law’, they have sought to understand
the procedure’s dynamic and reasons for its success. The role of national courts emerged as
particularly important: by referring “sensitive questions of interpretation”, national courts are
“indirectly responsible for the boldest judgments the Court has made”.14 To study their role,
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scholars raised questions such as: Why do national courts refer? Why are lower courts more
eager to refer than higher courts? And how can we explain cross-national variation in
reference rates?
In the 1990s, mainstream accounts argued that power could be an important factor in
explaining national courts’ incentives to refer. According to the judicial empowerment thesis,
the preliminary reference mechanism (and the judicial doctrines of direct effect and
supremacy) gave domestic courts new powers to review national law and the executive’s
action, which in many Member States was not possible.15 Moreover, Alter noticed that most
of the references came from lower courts and explained this with her theory of inter-court
competition: lower courts submit preliminary references in order to supplant higher courts’
divergent case-law and have their interpretation confirmed by the Court of Justice.16 In sum,
if it is true that the CJEU could pursue its integrationist agenda thanks to national courts’
support, these in exchange gained new powers to review national legislation and to
circumvent higher courts’ decisions.
The judicial empowerment thesis greatly advanced our understanding of national courts’
reasons to refer, but does not explain why judges from some Member States are more eager
to refer than others. To fill this lacuna, a growing body of interdisciplinary research is
investigating cross-national variation in reference rates. For instance, Wind argued that the
low number of references from Nordic countries can be explained by their lack of judicial
review culture and their propensity for majoritarian democracy;17 Golub instead focused on
domestic political factors, arguing (long before the Brexit referendum) that UK courts are
less prone to refer because of the ‘Euro-pessimism’ that dominates British public debates;18
more recently, studies relying on surveys and interviews with national judges argued that
educational and organizational (labor market) factors might have an impact on whether
national judges are willing to refer or not.19 To be sure, so far, it seems that “[g]rand theories
are unlikely to explain the intricacies of different national patterns of mobilisation of
15
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Community law”, as no single factor exhaustively explains the variation in judges’ reference
rates.20 Rather, these studies suggest that there are a variety of interacting factors, partly
structural (national legal culture, judicial organization) and partly subjective (policy
preferences, education), which influence judges’ decisions.
2.2 Legal mobilization, legal opportunity structure and mobilization resources

All the above-mentioned studies share a common feature: their point of departure is the
national judge facing the decision to refer. This court-centric perspective risks overlooking
who initiated the case at the national level and why, and what is the role of lawyers and other
participants in the proceedings. An emerging body of EU scholarship is calling attention to
this issue and has started exploring new avenues to study the CJEU by focusing on the role
that individuals, Euro-lawyers and experts have played in the EU integration-through-law
process.21 This literature has the merit of having shed some light on the complex map of
connected actors that share an agenda on the European integration project and actively
promote it through litigation.
And yet, we should be wary of overstating the role of individual litigants in the 267
procedure. It is true that the CJEU, by recognizing the direct enforceability of EU rights,
provided incentives to participate to private individuals.22 But it would be wrong to assume
that, because of these new opportunities for rights enforcement, individuals are automatically
able to claim their rights before the Court. As rightly noted, if individuals lack resources and
‘know-how’, these opportunities would be lost.23 There exists a vast landscape of procedural
barriers, financial costs, legal awareness, etc. that separates the abstract possibility of rightsclaiming from the actual litigation for rights-enforcement; in this no man’s land that separates
the law in the books from the law in action, collective actors can play a crucial role. For
instance, studies have shown that without the knowledge and resources provided by
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collective actors (trade unions and the UK Equal Opportunities Commission) individuals
would not have been able to bring equal pay claims before the CJEU.24 This and other studies
demonstrate that collective actors can play an essential role in supporting litigation and
fostering enforcement via preliminary reference.25
In light of this, it is important to understand what role collective actors play in the preliminary
reference procedure, under which conditions they embark on an EU litigation strategy and
what obstacles they face. As mentioned above, the studies that have dealt with these issues
so far have focused either on too many cases (the whole EU),26 or on just one country (the
UK),27 with the result that we still lack an in-depth analysis on how national socio-legal and
political factors shape litigation at the EU level. This study offers some empirical insights in
this direction by drawing from a larger socio-legal investigation and by relying on the
analytical framework provided by legal mobilization scholarship, which is understood here
as the use of litigation by collective actors to achieve a political goal.28 Importantly, the term
“legal mobilization” also indicates the approach that studies courts as mainly reactive
institutions:29 as Galanter noted, courts “do not acquire cases of their own motion, but only
upon the initiative of one of the disputants”.30 This shift in focus (from the courts onto the
litigants) offers a new perspective on litigation, called “user perspective”,31 which constitutes
the lowest common denominator of legal mobilization studies methodology; for this reason,
these studies are also defined as bottom-up.
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The literature on legal mobilization and social movements offers two useful concepts for this
article’s analysis: that of mobilization resources and of legal opportunity structure.32 The
latter is the legal equivalent of the ‘political opportunity structure’ concept, which is based
on the idea that the political environment, by providing incentives or disincentives to act,
affects groups’ expectations for collective action’s success.33 Since we still lack an agreedupon definition of “legal opportunity structure”, scholars have used it to indicate anything
that affects opportunities for mobilization.34 However, for the sake of conceptual clarity, we
should consider part of the legal opportunity structure only the factors external to collective
actors (i.e. legal stock, judicial receptivity and rules on access to court), while internal
factors, such as the actors’ professional background, are to be considered mobilization
resources.35 Notably, this does not mean that the LOS is static or independent from collective
actors: on the contrary, it is dynamic and can be influenced by groups’ actions.36

3. Case selection and Methodology: The puzzle of selective mobilization

This study compares legal mobilization for migrants’ rights in three EU Member States with
the aim of shedding light on how meso-level factors, i.e. the attributes of a legal system, and
micro-level factors, i.e. the characteristics of the actors engaged in litigation, impact the
emergence of EU litigation.37 My case selection was based on the most-likely case criterion:
after building up a database with all the references submitted in the migration field through
May 2018,38 I flagged peaks in references as an indicator of legal mobilization. On this basis,
I selected Italy, the Netherlands and the UK as my cases, as they account for half of all the
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references submitted on, respectively, the Return Directive,39 the Family Reunification
Directive,40 and third-country national (TCN) family members of Union citizens (Figure 1).41
When looking at the three countries’ peaks in references, one could argue that structural
factors, such as migrant population or countries’ propensity to refer, can account for them.
This explanation is ruled out by examples such as that of Germany, which has the highest
reference rate and the biggest migrant population in Europe,42 and yet referred comparatively
little on the single migration issues examined (Figure 1). Rather than structural factors, the
qualitative research conducted confirmed that the three countries’ peaks in references are due
to legal mobilization efforts, i.e. collective actors decided to mobilize the three EU migration
provisions before national courts and the CJEU in order to achieve their policy goals. This
study argues that such EU legal mobilizations were possible thanks to the presence of three
conditions that will be analyzed in the next sections: altruism, experts’ engagement and an
open EU legal opportunity structure.
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Figure 1: Preliminary references by issues and countries referred before May 2018.
All referred cases were considered, regardless of their admissibility43

My case selection presents two advantages and one drawback. First, by holding constant the
EU legal stock (migration law), we can better understand why it is selectively mobilized in
different countries and how national factors shape the emergence of EU litigation. The
second advantage is to fill a lacuna in the EU legal mobilization field, which has focused
predominantly on antidiscrimination and environmental protection, while leaving migration
rather underexplored.44 Last, the drawback: my case selection is biased towards positive
cases, i.e. the references that have been successfully made, and further research should be
conducted on cases of lack of references.
Qualitative socio-legal research is the best suited to study legal mobilization since it offers
“a fuller perspective of processes, discourses, and politics behind grasstops mobilizations.”45
43
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Indeed, collective actors’ activity is often non-manifest, and from the official documents of
a case we cannot understand whether an individual claimant was supported by an NGO, or
how the case was linked to the national political debate. In light of this, I considered that
doctrinal or quantitative methods are of limited use, and I instead relied on legal documents,
political and policy documents, press articles, civil society reports and twenty interviews with
relevant actors (lawyers, NGO members and domestic judges).

4. The local dimension of European judicial politics

The qualitative case-study research has shed light on the politics behind EU litigation and
has traced the contours of what can be defined as a contestation through EU law. In fact, in
Italy, the UK, and the Netherlands, pro-migrant groups used the 267 procedure as a weapon
to contest restrictive domestic policies: more specifically, the Italian crimmigration
policies,46 the British curtailment of family migration,47 and the Dutch inburgering
(assimilationist integration policy).48 Notably, the three instances of legal mobilization were
profoundly embedded in domestic politics and were conducted by national actors: this
somehow debunks the myth that behind transnational litigation there is necessarily a
transnational network.
Between 2011 and 2012, Italy experienced an en masse mobilization of the Return Directive
which involved many courts in a relatively short time (sixteen courts submitted twenty-two
references in twelve months).49 The mobilization developed in reaction to two migration
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reforms adopted by the Berlusconi II and III governments in 2002 and 2009,50 which
introduced coercive measures and criminal sanctions against irregular migrants, inaugurating
the so-called crimmigration era.51 An association of migration practitioners (ASGI) and an
association of judges (Magistratura Democratica) decided to mobilize EU law to contest
these national reforms because they considered the political choice of criminalizing a person
for his/her irregular status as radically compromising the democratic identity of Italy.52 ASGI
and Magistratura Democratica came to the realization that the Return Directive, the symbol
of “Fortress Europe”, could be turned into a tool to protect migrants’ rights: by detaining
undocumented migrants for several years, Italian law was not only breaching their human
rights, but was also undermining the Directive’s goal of returning them as quickly as
possible.53 With the rulings of El Dridi and Sagor, the CJEU partially upheld their
interpretation.
In the UK, the mobilization unfolded over many years, not as a result of a coherent plan but
rather as a lengthy battle against the Home Office for which I could trace that at least nine
references, out of the twenty-one submitted, originated from a legal mobilization.54 Indeed,
family migration has been a politically contested issue in the UK since the 1980s, when the
Thatcher government started a “war on foreign husbands” aimed at curtailing the number of
family reunifications; subsequent governments, both from the right and the left, granted
continuity to such policy by introducing stricter requirements for incoming migrants and
norms against marriages of convenience.55 However, the advent of free movement and EU

50

These are: the “Bossi-Fini Law”, of 30 July 2002, n. 189; and the “Security Package Law”, Law n. 125 of
24 July 2008 and the Law n. 94 of 15 July 2009.

51

Ted Perlmutter, ‘Italy. Political Parties and Italian Policy, 1990–2009’, in Controlling Immigration: A Global
Perspective, Third Edition, by James Hollifield, Philip Martin, and Pia Orrenius, third (Palo Alto, USA:
Stanford University Press, 2014), 352; Luisa Marin and Alessandro Spena, ‘Introduction: The Criminalization
of Migration and European (Dis)Integration’, European Journal of Migration and Law 18, no. 2 (17 June 2016):
147; Di Martino, The Criminalization of Irregular Immigration, 86.

52

Luigi Ferrajoli, ‘La Criminalizzazione Degli Immigrati (Note a Margine Della Legge n. 94/2009)’, Questione
Giustizia, no. 5 (2009): 13.

53

Court of Justice of the European Union, El Dridi, C‑61/11 PPU, ECLI:EU:C:2011:268; Court of Justice of
the European Union, Md Sagor, C-430/11, ECLI:EU:C:2012:777.

54

Court of Justice of the European Union, Akrich, C-109/01 (23 September 2003); Court of Justice of the
European Union, Ibrahim, C‑310/08 (23 February 2010); Court of Justice of the European Union, McCarthy,
C‑434/09 (5 May 2011); Court of Justice of the European Union, Rahman and Others, C-83/11 (5 September
2012); Court of Justice of the European Union, Alarape and Tijani, C-529/11 (8 May 2013); Court of Justice of
the European Union, ZZ, C-300/11 (4 June 2013); Court of Justice of the European Union, NA, C-115/15 (30
June 2016); Court of Justice of the European Union, SM, C-129/18 (26 March 2019).

55

Zic Layton‐Henry, ‘Britain: From Immigration Control to Migration Management’, in Controlling
Immigration: A Global Perspective, ed. Wayne A. Cornelius et al., Stanford University Press, 2003, 304;
Christian Joppke, Immigration and the Nation-State: The United States, Germany, and Great Britain (Oxford
University Press, 1999), 120; Helena Wray, ‘An Ideal Husband? Marriages of Convenience, Moral GateKeeping and Immigration to the United Kingdom’, in The First Decade of EU Migration and Asylum Law, ed.
Elspeth Guild and Paul Minderhoud (Martinus Nijhoff Publishers, 2011), 357.

11

citizenship rights, as generously interpreted by the CJEU,56 undermined the British
government’s ability to control family migration, and created the odd situation known as
“reverse discrimination”: to gain residence rights in the UK, TCN family members of British
nationals had to comply with stricter requirements than those imposed on TCN family
members of Union citizens.57 This disparity acted as a catalyst, and NGOs, law centers and
Euro-lawyers promoted EU litigation to stretch the boundaries of EU free movement law in
order to include among its beneficiaries also formally excluded categories, like UK nationals
that have not used their freedom of movement
and TCN “primary carers” of Union
58
citizens; in contrast, the Home Office pushed for a restrictive interpretation of EU law.
Eventually, the litigation effort brought mixed results.
In the Netherlands, the legal mobilization was smaller in scale and more targeted in focus. I
could detect only three legal mobilization cases brought before the CJEU which left a longlasting impact on Dutch case law.59 The issue at stake was integration policy: successive
governments gradually departed from the Dutch traditional multicultural approach and
embraced a more assimilationist view of integration; the Balkenende government in 2005
was the first in Europe to impose on prospective migrants a pre-departure integration test,
which was accused of being a tool for migration control rather than for migrants’
integration.60 By invoking the Family Reunification Directive, an alliance of legal academics,
an NGO (the Dutch Refugee Council) and a practitioner could challenge the strict integration
test from abroad, obtaining a rights-oriented interpretation that relaxed the requirements
imposed on the perspective migrant.61
This brief overview of the legal mobilization cases sets the stage for the following analysis,
which will focus on the three conditions that made the mobilizations possible, starting with
the first one: altruism.

56

Court of Justice of the European Union, Surinder Singh, C-370/90 (7 July 1992); Court of Justice of the
European Union, Baumbast and R, C-413/99 (17 September 2002).

57

Court of Justice of the European Union, Metock, C‑127/08 (25 July 2008).

58

For instance Court of Justice of the European Union, McCarthy, C‑434/09, ECLI:EU:C:2011:277; Court of
Justice of the European Union, Alarape and Tijani, C-529/11, ECLI:EU:C:2013:290.

59

Court of Justice of the European Union, Imran, C-155/11 PPU (10 June 2011); Court of Justice of the
European Union, K and A, C-153/14 (9 July 2015); Court of Justice of the European Union, A and S, C-550/16
(12 April 2018).

60

Ricky Van Oers, Betty De Hart, and Kees Groenendijk, ‘The Netherlands’, in Policies and Trends in 15
European States, ed. Rainer Baubock et al., vol. 2, IMISCOE Research (Amsterdam University Press, 2006),
403; Besselink, ‘Integration and Immigration: The Vicissitudes of Dutch “Inburgering”’; Kees Groenendijk,
‘Pre-Departure Integration Strategies in the European Union: Integration or Immigration Policy?’, European
Journal of Migration and Law 13, no. 1 (1 January 2011): 1–30.

61

Court of Justice of the European Union, K and A, C-153/14, ECLI:EU:C:2015:453.

12

THE
NETHERLANDS

ITALY

THE UK

EU migration norm
mobilized

Return Directive
2008/115

Free movement and
citizenship law

Family Reunification
Directive
2003/86

Percentage of
references submitted
on that issue

50%

50%

58.82%

Mobilization goal

Stop Crimmigration

Counteract the curtail
of family migration

Challenge the
assimilationist
integration policy

Legal Mobilization
actors

Judges Association (MD) +
Practitioner Association
(ASGI)

Migration NGOs +
Euro-lawyers

Academics +
Migration NGOs

Why EU Law?

More protection of right to
liberty

More protection of
family reunion

More protection of
family reunion

Table 1: Overview of the three legal mobilization cases

5. The first condition: Altruism

The encounter between a group’s political goal and an individual’s experience of injustice
marks the beginning of a legal mobilization. The three case studies examined here, although
heterogeneous in terms of the actors involved, share one important particular feature: the
mobilization-promoters were not migrants, but rather individuals and groups who belong to
the autochthonous group mobilizing on behalf of migrants.
When legal mobilization started, migrants in Italy, the Netherlands, and the UK, for very
different historical and contingent reasons, were facing a rather hostile political and legal
environment. Against this background, it is easy to understand why migrants decided to go
to court: those in Italy, if found undocumented, were charged with crimes and punished with
long criminal detentions; those in the UK saw their right to family reunification curtailed;
and, finally, migrants in the Netherlands could not be joined by their family because of the
introduction of the civic integration test from abroad (see Table 2).
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ITALY

THE UK

THE NETHERLANDS

Reform implemented

Criminalization of
undocumented TCN

Curtailment of family
migration

Introduction of the civic
integration test from
abroad

Individual grievance
(Right under attack)

Long criminal
imprisonment
(right to liberty)

Deportation and family
disruption (right to
reside and to family
unity)

Denied entry and family
disruption (right to entry
and to family unity)

Table 2: Migration reforms and migrants' individual grievances

Even if their rights were under siege, the role of migrants in the legal mobilization was very
marginal at best, and sometimes completely absent. This is the case, for instance, in the Italian
case study, where some litigants were prosecuted in absentia and never met the lawyers and
civil society actors that fought for their rights.62 This is why I inscribe the three legal
mobilizations analyzed as part of the “altruistic mobilization” category, where the
“beneficiary of the political goal differs from the constituency group that makes it”.63
Given migrants’ marginal role, the presence of “altruistic” collective actors from the
autochthonous group that take charge of the migrants’ cause is a crucial condition to have
legal mobilization. Indeed, not all individual struggles become collective battles, and we can
well imagine of situations in which migrants face hurdles in host societies, but nobody
mobilize in their defense. Notably, although the term might suggest otherwise, “altruism”
does not refer to the reason why collective actors decide to mobilize on behalf of others.
Indeed, collective actors are rather moved by their activism and political beliefs; as noted
elsewhere: “belief in a cause and a desire to advance that cause are the forces that drive cause
lawyering actions.”64
Even if, obviously, each collective actor is unique in its ideals and values, we can find a
common belief to all of them: the immigration system treats migrants unfairly, violates their
rights, and confines them to a disadvantaged position vis à vis the state.65 Migrants’
62
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supporters want to remedy such injustice by bringing governments to account before the EU
Court. As Don Flynn, experienced NGO member and solicitor, told me:
For many of us, it was a political commitment. We believe that a “rights-based
approach to immigration” is the best way to deal with immigration law. Immigration
policies didn’t acknowledge that, but they felt that they could dispose of migrants,
that they are subject to the discretion of the state, that rights can be taken away from
them because this is under politicians’ power.66
Instead, the reason behind migrants’ low engagement in legal mobilization can be explained
by their level of social and civic integration in the host society. As Ambrosini explained
regarding Italy:
[T]he defence of immigrants’ rights is mounted essentially by actors from Italian civil
society. Immigrant associations are still fragile and under-equipped for these battles.
The absence of the right to vote compromises access to public resources, and the
comparatively recent settlement of the foreign population weakens engagement and
the development of professional skills, for example in the legal field.67
This relationship between migrants’ direct engagement in legal activism and the length of
their presence in the host society seems confirmed by the example of Turkish nationals in the
Netherlands. Turkish nationals arrived in the Netherlands as early as in the 1970s, and since
the 1990s they have had their own representative organization (the IOT, Inspraak Orgaan
Turken). Thanks to the help of Dutch lawyers and experts, the IOT has promoted legal
mobilization both before Dutch courts and the CJEU to defend Turks’ rights under the EUTurkey Association Agreement.68 Only time will tell if other migrant groups will follow this
example.

6. The second condition: The mobilization of EU law expertise

Socio-legal scholarship has long acknowledged that the use of courts to pursue justice and
redistribution crucially depends on the availability of resources.69 As understood here,
resources include a very diverse set of goods, ranging from the money to pay for the court
66
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fees to parties’ reputation in court; resources are able to affect the right to access to justice,
as many people cannot afford litigation costs, but also the outcome of the proceedings, since
the better-resourced party will enjoy considerable advantage in court. In light of this,
although some scholars argued that the European legal system has “shifted the domestic
balance of powers”70 and has “created increased opportunities for participation through law
enforcement”,71 we should not forget that such empowerment crucially depends on whether
people on the ground have the means to use EU litigation - otherwise, we will just have an
“empowerment of the already powerful”.72 The three case studies confirm the importance of
resources and reveal the ones needed in the particular CJEU and migration context.
Migration proceedings are characterized by a specific configuration of power structures: on
the one hand, we have the ‘one-shotter’, the migrant, with high stakes but little experience in
court; on the other hand, we have the ‘repeat-player’, the public administration responsible
for the disputed migration decision, with extensive experience litigating similar cases.73
Usually, the two parties will meet on an uneven playing field, not least because of different
economic means. The proceedings studied offer many examples of this: when the litigation
started, Mr. Sagor was illegally working as a street vendor,74 Mrs. McCarthy was living on
state benefits,75 and Mr. Imran was doing three jobs at the same time to provide for his eight
children.76 Given the limited means of these litigants, none of them could have afforded
litigation before the CJEU without legal aid and collective actors who partially compensated
for the structural unbalances in litigation: they provided legal advice and legal representation
for free, and helped with access to legal aid.77
Notably, litigation costs are a constraint in EU legal mobilization as much as they are in the
national context, as they apply to domestic proceedings too. Instead, when the mobilization
moves to the transnational arena, this “requires a shift in the focal point of contention, a move
from familiar domestic structures of opportunity and constraint to new terrains, and the need
70
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to forge new alliances with different allies against different opponents.”78 This is true also
for our case: collective actors had to mobilize new resources and to forge new alliances to
access the CJEU. Once collective actors had secured access to domestic courts, intellectual
resources proved to be the real game-changer to reach the CJEU. In particular, EU legal
expertise proved to be the single most important, albeit scarce, resource: in the cases studied,
this was made available by a powerful alliance between collective actors and either legal
scholars or Euro-lawyers. These EU legal experts were the first to grasp the opportunities
that EU law offered, they made collective actors aware of these opportunities, and elaborated
a strategy to reach the CJEU.
In Italy, a great contribution to the mobilization came from legal scholars. Indeed, the idea
of starting an EU litigation strategy originated from an influential academic article that
argued for the incompatibility of the Italian crimmigration norms with the Return Directive.
The article, which even suggested the text for the questions to be referred to the CJEU, was
widely circulated through the collective actors’ networks, and was read by judges as well
thanks to its dissemination through the Magistratura Democratica’s mailing list.79 One of
the authors of that influential article, Professor Luca Masera, was then appointed to represent
both Mr. El Dridi and Mr. Sagor before the CJEU, confirming the tight relationship between
academia and legal practice before the CJEU.
In the UK, Euro-lawyers have played a very important role in the mobilization before the
CJEU. The AIRE Centre has been one of the best examples of this legal activism in the field
of European rights: they litigate before the CJEU and the ECtHR, file third-party
interventions (equivalent to amicus curiae in the UK system), give legal advice, and invest
in ‘capacity-building’ by training judges, lawyers and decision-makers.80 More specifically
in the migration field, there exists a group of solicitors and barristers specialized in EU law
“who always represent immigrants and never represent the government, conscious about
trying to advance migrants’ rights”, and often provide their work pro bono.81 As Barrister
Adrian Berry told me:
What is true about free movement litigation is that we are quite involved, we are not
just waiting in that kind of reactive way for clients to be in need our assistance, we
are actually trying to find points to develop the law.82
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Finally, in the Netherlands, the support of legal scholars was crucial in elaborating a
successful litigation strategy to reach the Court of Justice. For instance, in the Imran case,
the lawyer used a prominent academic’s legal opinion to persuade the judge to refer:
I thought, I can do two things: I can copy-paste Professor Groenendijk’s argument in
my own pleading for a referral, and then the judges would think: ‘Ok, this is what Mr.
Dijkman thinks, shall we take him seriously?’ Or, I can just say explicitly: ‘here is a
letter for you from Professor Groenendijk’. Officially it shouldn’t matter for the court
who puts down the argument, but in practice it does matter. Groenendijk is recognized
as an authority, even in Europe, on this specific [Family Reunification] Directive.83
Mobilizing EU law knowledge is particularly crucial in the context of a procedure like the
preliminary reference, which is mastered by a very small group of people. The availability
of legal expertise was granted by the fact that the experts involved in the three case studies
shared the collective actors’ cause and they often provided legal advice for free; as Professor
Groenendijk told me: “I never got a penny for what I did. Just cute paintings from Mrs.
Imran’s children.”84 To be sure, reputation and career can also play a role as incentives for
making lawyers and experts willing to collaborate in a mobilization effort. This seems
especially true for the UK, where NGOs have a long tradition of intervening as third parties
in the proceedings, and they avail themselves of barristers who might offer their services for
free to increase their visibility and reputation.85
The active involvement of EU legal experts and scholars in (strategic) litigation before the
CJEU is not news, but rather seems to be fully in line with the EU tradition in which
“academics divide their time between participation as private consultants on cases before the
Court and extensive commentary on the Court's decisions.”86 However, there is an important
caveat: these Euro-lawyers do not belong to the sort of exclusive and elite club of legal
entrepreneurs that contributed to the Van Gend and Loos and Costa legal revolutions and
which “constructed for themselves a powerful position in the continuous reformatting of the
European construction”.87 Instead, the three case studies witness the emergence of a new type
of EU legal expert that operates mostly far from Brussels’s headquarters and plays the crucial
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role of “translator”:88 he/she makes EU law intelligible for social movements and NGOs that
work on the ground and, by doing so, contributes to bringing migrants’ struggles to the
attention of the supranational Court, with the aspiration of transforming EU law from below.

7. The third condition: An open EU Legal Opportunity Structure

The third, and last, condition posits that to have a mobilization before the CJEU, altruistic
collective actors, supported by legal experts, are not enough: they need to operate in a context
of an open EU legal opportunity structure (LOS). As mentioned in Section 2, the concept of
LOS refers to factors external to the movements, albeit not immune to their influence, that
can be subsumed under three categories: the available legal stock, access to court and judicial
receptivity. In the context of the 267 procedure, I argue that the LOS takes a peculiar form,
which I label “EU LOS”: first, EU law must be perceived by collective actors as
comparatively more advantageous than national law (legal stock); second, collective actors
need to encounter a national judge who is willing and able to refer (judicial receptivity).
7.1 The comparative advantage of EU law

We have seen that, in the three case studies, migrants and their allies relied on courts to
contest restrictive immigration rules. But when do they decide to rely specifically on the
CJEU? According to a formalistic outlook, art. 267 of the TFEU is a tool for interpretation
and for judicial cooperation. However, scholars noted that the CJEU transformed it into a
tool that national courts can use to challenge the validity of Member States’ acts vis à vis EU
law (see Section 2). This more realist outlook is further refined by the present study: in the
legal mobilization cases analyzed, the idea to refer did not originate from national judges but
was rather promoted by migrant supporters that understood that a certain interpretation of
EU law could offer higher protection to migrants than national law. This aspect is central to
understand the logic behind EU law selective enforcement: to activate the 267 procedure,
the parties must perceive in EU law an added value as compared to national law. Absent such
comparative advantage, even if there is a problem of EU law enforcement or interpretation,
collective actors will have no incentive to raise the issue in court.
In the three case studies, EU law and the CJEU represented new windows of opportunity
for migrant supporters. In the Italian case, migrant support networks were trying to invalidate
the laws criminalizing undocumented migrants since they entered into force in 2002. Their
first strategy was to uphold the unconstitutionality of the laws before the Italian
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Constitutional Court, with limited results.89 In 2008, when the Return Directive was adopted,
legal experts perceived that there was a change in the opportunity structure (in the legal stock)
and decided to invest in that new possibility for contestation: shortly after the Directive
entered into force, the Italian judges submitted twenty-two requests for preliminary rulings.
In the UK, the denial of the right to family unity and to family reunification remained a
constant over the last three decades. The UK does not have a written constitution or a
Constitutional Court, therefore migrant supporters tried to challenge British laws invoking
the ECHR in national proceedings and before the ECtHR, with little success.90 The advent
of free movement and EU citizenship rights represented a major turning point: these norms,
and their expansive interpretation by the CJEU in cases such as Levin, Surinder Singh and
Carpenter,91 conferred new rights to Union Citizens and their TCN family members. This
meant that EU law opened up new possibilities to achieve family reunification and to
challenge the legitimacy of British laws.
Finally, in the Netherlands, when the new integration policy, the inburgering, was
introduced, it was immediately subjected to preliminary scrutiny by the Raad van State (the
Council of State), which issued four opinions stating its partial unlawfulness under
international standards.92 The problem for pro-migrant movements was how to strike down
the remaining part. Under the Dutch Constitution, national judges cannot engage in judicial
review of national legislation, but they can review it under international legal standards,
which enjoy primacy over national law. Again, thanks to the help of experts, migrants’ rights
supporters understood that the EU Family Reunification Directive bore some potential to
challenge national law and practice.
In all three cases, we see a similar pattern in the contestation: first, collective actors filed a
legal challenge domestically with little success, and then they ‘shifted the scale of
contention’93 to the supranational level, in a sort of subsidiarity dynamic. In light of this, we
can conclude that migrant supporters will never embark on an EU litigation strategy first, but
89
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they do so only when there is a comparative advantage: national remedies have to prove
inadequate to protect migrants’ rights and collective actors must perceive EU legal
opportunities as potentially more protective.
7.2 Reaching the CJEU: National judges’ ability and propensity to refer

The second dimension of the EU LOS is the national judge’s attitude to references: for
collective actors, securing access to a national court is only the first step, as they also need
to encounter a judge who is willing and able to refer their question to the CJEU. This is all
but easy, and a national court’s refusal to refer has marked the end of many EU legal
mobilization plans. In the words of one of the lawyers I interviewed: “You need to have the
good case, at the good time, with the good judge.”94 Even if stated in these terms it seems a
matter of luck, the case studies show that judges’ propensity and ability to refer is often
conditioned by structural factors (e.g. political environment, judicial culture, workload and
EU legal knowledge) on which collective actors can exercise some influence. Below I will
give three examples from the case studies.
The Italian case shows how one structural factor, e.g. judges’ excessive workload, which is
often mentioned as an explanation for non-referral,95 can play unexpectedly in favor of the
EU legal mobilization. In fact, the Italian government’s crimmigration policy created an
important shift in courts’ competences: many migration cases got transferred from the
administrative courts to the criminal ones, which soon became overwhelmed with large
numbers of cases dealing with migrants’ irregular status.96 Since Italian courts are chronically
overloaded with casework, this use of criminal justice for migration control purposes made
criminal judges rather unhappy, but also more ready to challenge the crimmigration norms
via preliminary reference.97 This partially explains the mass referrals from criminal judges in
Italy.
Another structural factor often overlooked in preliminary reference studies is the political
environment.98 My study has found that this can play a relevant role, at least in the highly
94
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politicized migration domain. Exemplary in this sense was the case of Zhu and Chen: here
the Court of Justice recognized the right of the Chinese mother of an Irish national to reside
in the UK, although her daughter never exercised her free movement rights.99 British Euroskeptics did not like the judgment, which generated a strong political backlash. This led the
President of the Immigration Upper Tribunal to publish a circular stating that, from that
moment on, first-instance immigration judges should abstain from making references to the
CJEU.100 Notably, not only Zhu and Chen, but many other cases that have shaped our laws
on EU citizenship and free movement were referred by first-instance immigration judges,
Carpenter, Baumbast and Akrich to name a few.101 The circular of the Tribunal’s President
marked the end of this fertile judicial dialogue, as British first-instance immigration judges
never referred again.
When it comes to judicial propensity to refer, it seems that the single factor that most affects
the emergence of preliminary references is again EU legal knowledge. As other studies have
noted, judges’ knowledge of EU law and procedure, and their experience with the preliminary
reference procedure, can be central to explain variation in reference rates.102 In the Dutch
case, we can see how EU legal expertise strongly impacts on judges’ ability and propensity
to refer. In 2008, the Raad Van State (Dutch Council of State) experienced a ‘European turn’,
meaning that EU law professors and experts (e.g. Mortelmans, former EU law professor at
Utrecht University, and Wissels and Sevenster, two former Dutch agents before the CJEU)
were recruited as members of the Court to strengthen its expertise in the field.103 As a
consequence of this new trend, the Raad Van State significantly increased the number of
references to the Court of Justice and initiated new internal practices aimed at improving the
quality of Dutch referrals to the CJEU.104 This renewed attention to EU law and to the
preliminary reference mechanism transformed the Dutch Court, which became one of the
most frequently referring courts in the EU in the migration field.
Drawing some conclusions from these examples, we can affirm that, to have a legal
mobilization before the CJEU, collective actors and resources are not enough. The EU law’s
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(albeit only perceived) comparative advantage and national judges’ ability and propensity to
refer are necessary conditions for the mobilization, even though structural factors can
significantly hamper the success of a legal mobilization. Further research should consider
testing the three conditions identified in this paper against cases of non-mobilization, or nonreference, in order to understand whether they amount to necessary and sufficient conditions.

8. Conclusion

The article shows that a legal mobilization approach can enrich both empirically and
theoretically the studies on the preliminary reference procedure. By drawing on the findings
of an in-depth and cross-country analysis of three case studies of legal mobilization, it
provides new insights on the use of litigation before the Court of Justice with the aim of
contesting national migration laws. By answering to the call for a more thorough analysis of
power structures and resources in EU legal mobilization, the paper delved into microdynamics of contention and shed light on the many obstacles that collective actors face in
their paths to the CJEU. In particular, the paper identifies three factors that contribute to the
emergence of an EU legal mobilization: 1) The presence of “altruistic” collective actors that
take charge of migrants’ individual grievances of injustice and initiate litigation on their
behalf; 2) The availability of EU legal expertise, provided by academics and Euro-lawyers
sympathetic to (or part of) the movement; 3) An open EU LOS that features EU law’s
(perceived) comparative advantage and national courts’ ability and propensity to refer. This
article upholds the critique made of other studies on legal mobilization, having been accused
of assuming that the 267 procedure somehow automatically affects the distribution of power
in national societies and constitutes a mechanism to further participation.105 On the contrary,
this article shows that migrants have a very marginal role in the legal mobilization, to the
extent that often they are not even aware of it. Their autochthone supporters, however, thanks
to European legal experts, can seize the new opportunities for rights-claiming offered by EU
law and have an impact on the Court’s agenda.
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1. ANNEX 1
Preliminary references by migration law and country through

May 2018.
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