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Summary

Diodorus Tuldenus (1594-1645) as a professor of the Digest at the University of Leuven 
is one of the most representative figures for legal academia in the Southern Low 
Countries in this period. After a brief biography, this article deals with a classic sub-
ject in the field of public law as discussed by Tuldenus in his works: jurisdiction and 
its attribution. In chapter one, the genealogy of the terms iurisdictio and imperium is 
traced until Tuldenus’ treatment of the subject, situating his position vis-à-vis the state 
of the art. In the second chapter the same is done for the conditions under which this 
jurisdiction can be attributed. In the conclusion, a tentative link is drawn between 
Tuldenus’ positions and their broader political ramifications.
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1	 Introduction

During the Eighty Years’ War, the University of Leuven remained a centre of 
learning for Belgica Regia, the Catholic, Southern Netherlands1. Theodore Van 
Tulden (latinised: Diodorus Tuldenus) was part of the generation of influen-
tial Leuven ius commune-lawyers such as Franciscus Zypaeus2 (1587-1672), 
Antonius Perezius (1583-1672), Henricus Zoesius (1571-1627) and somewhat 
earlier Petrus Gudelinus (1550-1619), who enjoyed international prestige and 
renown in the broader European legal community3. The themes these eminent 
scholars wrote on were indicative for the larger movements in the legal disci-
pline: the growing academic importance of customary law4, the subdivision 
of law in different fields, and the maturing of the field of public law into an 
autonomous legal discipline.

Tuldenus5 himself was born in 15946 – during the throes of the Eighty Years 
War – as a scion to a minor landed noble family of prominent jurists in the 
town of ’s-Hertogenbosch, which at that point in time was still part of the 
Southern Netherlands. Unsurprisingly, he went to read law at the University of 
Leuven after finishing his degree in the Arts under the tutelage of the famous 

1	 A region which despite a persistent scholarly ‘Black Legend’ of intellectual anemia follow-
ing the fall of Antwerp in 1585, maintained a vital ecosystem for the exchange of scientific 
knowledge through its urban centers and connections to the broader Iberian empire, see 
S. Dupré, B. De Munck, W. Thomas and G. Vanpaemel (eds.), Embattled territory: The circula-
tion of knowledge in the Spanish Netherlands, Ghent 2015, p. 7-22.

2	 With the caveat that although Zypaeus obtained his licentiate from the University of Leuven, 
he was never a tenured professor there.

3	 V. Brants, La faculté de droit de l’université de Louvain à travers cinq siècles, Brussels 1917, 
p. 207 ff.; L. Waelkens, De zeventiende eeuw: een oude rechtsfaculteit voor nieuwe tijden, 
in: Geschiedenis van de Leuvense rechtsfaculteit, ed. by L. Waelkens, F. Stevens and 
J. Snaet, Bruges 2014, p. 91-122. – See also the recently approved large-scale research project 
‘Innovation through education, Pioneering change in law and theology in Louvain’s Golden Age’ 
at ku Leuven, featuring inquiries into student notes and textbooks during this period in 
time, notably on the mentioned jurists pioneering public law at the University of Leuven.

4	 For the first Dutch-language work of its nature in the Low Countries – the Inleidinge tot de 
Hollandsche rechtsgeleertheyd, published in 1631 by Hugo Grotius – see W. Druwé, Grotius’ 
Introduction to Hollandic jurisprudence, in: The Cambridge Companion to Hugo Grotius, ed. 
by R. Lesaffer and J.E. Nijman, Cambridge 2021, p. 409-432.

5	 V. Brants, Un juriste belge du XVIIe siècle, Diodore Tulden, Professeur à Louvain, Brussels 1915, 
p. 35.

6	 Municipal archive of ’s-Hertogenbosch, registers of the Register’s Office, baptismal record of 
Theodoor (Theodoricus) van Tulden, 22 July 1594, dtb-003; https://denboschpubliek.hosting 
.deventit.net/detail.php?nav_id=1-1&id=751903685&index=17.
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humanist and lecturer in Erasmus’ Collegium Trillingue – Erycius Puteanus7. 
He obtained his licentiate in law in 1615, whereafter he started as a legal prac-
titioner in his hometown until he was appointed as a regius professor of civil 
law in Leuven in 1620 (with a dispensation for his lack of a doctorate, which 
he obtained in 1631). In 1633, he was promoted to the prestigious first chair of 
civil law, and later declined a (lucrative) offer for the chair of civil law at the 
University of Ingolstadt. A few months before his untimely demise in 1645, he 
was appointed as a councillor of the Great Council of Mechelen – the highest 
court in the Low Countries.

Far from being just any learned jurist (not that the prominent positions he 
occupied during his life would suggest such), the serial reprinting of the var-
ious works of Tuldenus8 point to a level of influence that at least approaches 
that of his more well-known contemporaries. Moreover, as the first chair of 
the Digest at the University of Leuven during part of the Eighty Years War, 
with a provable interest in the novel field of public law, Tuldenus is for a fact 
one of the most representative figures for legal academia in the Southern Low 
Countries during this period.

This article shall touch upon a central legal concept within this field of 
worldly public law in learned legal scholarship and the works of Tuldenus in 
particular – the polysemous concept of iurisdictio or jurisdiction, and how it 
may be delegated and attributed to office-holders. The subject has a long ped-
igree in the ius commune-tradition, with the term being interpreted in wildly 
different ways over the course of its long history. In his works (especially his 
commentary on the Digest), Tuldenus discusses the topic thoroughly and at 
some length, and elsewhere makes occasional reference to it – which points to 
a marked interest in iurisdictio as an essential term within public law, whereof 
the state of the art was still found wanting.

The two parts of this subject, jurisdiction and its attribution (including the 
role of the prince in this attribution) while conceptually distinct – at least in 

7	 See Th. Simar, Étude sur Erycius Puteanus (1574-1646): considéré spécialement dans l’histoire de 
la philologie belge et dans son enseignement à l’Université de Louvain, Leuven 1909; D. Verbeke, 
Condemned by some, read by all: the attempt to suppress the publications of the Louvain human-
ist Erycius Puteanus in 1608, Renaissance Studies, 24 (2010), p. 353-364; J. Papy, In Praise of 
the Omnipresent Egg: Erycius Puteanus’ ‘Ovi Encomium’ (1615), Humanistica Lovaniensia, 49 
(2000), p. 317-338.

8	 His Commentary on the Institutes managed three editions, the Commentary on the Code 
at least four (last edition 1712), a work of his entitled De principiis iurisprudentiae three, De 
iurisprudentia extemporali – his work on legal maxims – four until 1715, and a work on the 
office of the judge, De causis corruptorum iudiciorum et remediis, two, with the first 1624 edi-
tion published in Cologne. All these works are also part of the 1701-1702 Leuven opera omnia 
edition.
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how this contribution approaches the matter – are two sides of the same coin 
and occasionally communicating vessels. A broad notion of both the jurisdic-
tion vested in office-holders9 and of the competence of those magistrates to 
delegate their given powers implies an entirely different conception of the 
res publica and the role of the sovereign in it compared to the stance which 
holds the opposite position in both cases. In this sense, the jurist-interpreter 
is also a political figure and institutional engineer – a role sometimes openly 
assumed by humanist jurists, other times in a more oblique fashion. A broad 
political-theoretical discussion of Tuldenus’ (implied) views and their relation 
vis-à-vis his predecessors and contemporaries is far beyond the remit of this 
article however, and the political implications of his (generally) strictly legal 
interpretations will be hypothesised, but not conclusively proven.

The various building blocks for the state of the art in Tuldenus’ time will be 
treated chronologically, starting at the mediaeval Bartolist consensus, whereaf-
ter the humanist critique and deconstruction by the French-Italian humanist 
jurist Andreas Alciatus is discussed. This thread of legal humanist scholarship 
and its permutations is then traced until Tuldenus’ works. This genealogy will 
by necessity focus on a few exemplary figures, making use of the outstanding 
studies of Gilmore, Mannori and Rossi. As such, thorough analysis of the pri-
mary texts will be reserved for Tuldenus’ contributions to the subject and his 
most direct influences.

Finally, while Tuldenus wrote on a variety of subjects through his career, 
the works that are immediately relevant for this subject are his (excepting 
the Novellae) comprehensive commentary on the Corpus Iuris Civilis (con-
sidering the importance of the fragments D. 1,21,1pr. and D. 2,1,3, specifically 
his commentary on the Digest) and his foremost work on public law, De Civili 
Regimine10.

9		  The ambiguities inherent the terms magistrate, judge, officer or office-holder are only par-
tially dispellable by author’s distinctions. In so far no distinction is made in the main text, 
magistrate is used in the general sense and as a synonym of office-holder.

10		  For these works the 1701-1702 opera omnia-edition is used, published posthumously in 
Leuven by Aegidius Denique, accessible through Google Books. Diodorus Tuldenus, 
Commentary on the Code, ed. quar., 1701 Leuven, stcv Fingerprint: (170102 - # a1 * m : # a2 
*3 e$j - # b1 A n : # b2 4T2 usam$r - # c1 a $ : # c2 e2 ost), Commentary on the Digest vol. 1, 
ed. prin., 1702 Leuven, stcv Fingerprint: (170202 - # a1 * $L : # a2 2*2 rat,$ - # b1 A s : # b2 
3T3 itur.$l), De Civili Regimine, ed. prin., 1702 Leuven, stcv Fingerprint: (170102 - # a1 * m : 
# a2 *2 $N - # b1 A e : # b2 2H tan). References to Tuldenus’ Commentary on the Code are 
indicated as “Ad C.”. References to the Commentary on the Digest “Ad. D.”.
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2	 Iurisdictio and its components

2.1	 Iurisdictio and the Bartolists11
As was said in the introduction, tracing a complete timeline of the seman-
tic evolutions of the term iurisdictio is not the goal of this contribution – the 
mediaeval Bartolist notions of jurisdiction are discussed here to make the 
comparison with Andreas Alciatus’ novel approach to the classic subject mat-
ter. The discussions in learned law on the content and components of jurisdic-
tion would from the Middle Ages to the late usus modernus largely (though not 
exclusively) centre around the fragment of the Digest called the lex Imperium 
(D. 2,1,3), which reads:

Imperium aut merum aut mixtum est. Merum est imperium habere gla-
dii potestatem ad animadvertendum facinorosos homines, quod etiam 
potestas appellatur. Mixtum est imperium, cui etiam iurisdictio inest, 
quod in danda bonorum possessione consistit. Iurisdictio est etiam iudi-
cis dandi licentia12.

The mediaeval civilians conflated the terms iurisdictio and iurisditio – to 
‘speak law’ and the ‘power of law’ – into one, versatile, category of iurisdictio, 
encapsulating all elements of public power in its broadest sense, including 
legislative and ‘administrative’ prerogatives. In the mediaeval notion of pub-
lic power, which considers public governance to be a fundamentally judicial 
activity occupied with the administration of justice – such a conflation is 
highly logical13.

11		  M.P. Gilmore, Argument from Roman law in political thought 1200-1600, Cambridge 1941, 
p. 36-44; G. Rossi, Deconstructing iurisdictio: the adventures of a legal category in the hands 
of the humanist jurists in: Reassessing legal humanism and its claims, Petere fontes?, ed. by 
P.J. du Plessis, J.W. Cairns, Edinburgh 2015, p. 62-63; L. Mannori, Per una ‘preistoria’ della 
funzione amministrativa, Quaderni fiorentini per la storia del pensiero giuridico moderno, 
19 (1990), p. 345-359; P. Costa, Iurisdictio: semantica del potere politico nella pubblicistica 
medievale (1100-1433), Milano 1969, p. 161-163; J. Vallejo, Power hierarchies in medieval juridi-
cal thought, An essay in reinterpretation, Ius Commune, 19 (1992), p. 19-20; A.M. Hespanha, 
Représentation dogmatique et projets de pouvoir, Les outils conceptuels des juristes du ius 
commune dans le domaine de l’administration in: Wissenschaft und Recht der Verwaltung 
seit dem Ancien Régime, [Ius Commune Sonderhefte, 21], ed. by E.V. Heyen, Frankfurt am 
Main 1984, p. 10-11, 16-19.

12		  D. 2,1,3, ed. Mommsen and Krueger, Berlin 1872.
13		  Mannori, Per una ‘preistoria’ (supra, n. 11), p. 346-347 and 352-353; Costa, Iurisdictio (supra, 

n. 11), p. 163-164.
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The ultimate origin of this power, and all power related to it, was in principle 
the Emperor, the dominus totius mundi14. This general power of law was thus 
considered the general meaning of iurisdictio, with jurisdiction in the narrow 
sense referring to one specific implementation of public power – the adjudicat-
ing of disputes of strictly private law15. This ‘jurisdiction-in-the-narrow-sense’ 
would be termed iurisdictio simplex or simple jurisdiction16. The other compo-
nent of the genus iurisdictio would be termed imperium or empire. Imperium 
was again subdivided in the higher merum imperium (in the mediaeval read-
ing: supreme empire), and the lower mixtum imperium (middle empire).

The criterion of distinction between the ‘supreme’ and ‘middle’ empire was 
to what end the empire was employed. Empire exercised in the interest of gen-
eral, public utility, was considered as merum; if it served a private interest, it 
was mixtum. The former included the legislative power to enact general laws 
or the ex officio-persecution of criminal offences; criminal law as such was 
therefore entirely a matter of merum imperium in Bartolus’ scheme17. The lat-
ter was any exercise of discretionary power to grant or deny requests outside 
of an instituted action, such as the repeal of a judgement of last instance or 
the emancipation of minors. These three components of the genus jurisdic-
tion were each in turn further subdivided in six categories. The highest strata 
of imperium, such as the general legislative power (merum) or remittance of 
definitive punishments (mixtum) were reserved for those office-holders at the 
top of the jurisdictional pyramid – the Emperor foremost.

Both components of the general iurisdictio – imperium and iurisdictio simplex 
were considered to be properly part of the potential prerogatives of any judge 
or magistrate, with the degree to which a magistrate was endowed with ele-
ments either aspect dependent upon the person of the magistrate18. Imperium 

14		  F. Maiolo, Medieval sovereignty, Marsilius of Padua and Bartolus of Saxoferrato, Delft 2007, 
p. 147. This was represented in a pictorial representation of the arbor iurisdictionis, with 
the trunk of the tree from whence the three branches of jurisdiction sprouted forth rep-
resented as the Emperor in regalia.

15		  Mannori, Per una ‘preistoria’ (supra, n. 11), p. 350.
16		  This terminology is maintained throughout the work for ease of reference, even if the 

author in question does not distinguish a general genus of jurisdiction.
17		  As Mannori states, Bartolus brushes over the concepts of accusatio and crimen privatum 

and considers criminal law an affair which is fundamentally inquisitorial in nature, and 
therefore dependent upon the pure initiative of the judge; Mannori, Per una ‘preistoria’ 
(supra, n. 11), p. 356-357, note 67. See infra, n. 22.

18		  Rossi, Deconstructing iurisdictio (supra, n. 11), p. 63. This alludes to the concept of dignitas, 
which comprises both moral worthiness and legal aptitude to fulfil a certain role, see 
G. Rossi, Representation and ostensible authority in medieval learned law, Frankfurt am 
Main 2019, p. 348.
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could only be exercised by the ‘iudex nobilis’, which enabled him to act in the 
absence of an instituted action; the ‘iudex mercenarius’ could only exercise 
iurisdictio simplex and thus adjudicate controversies of private law according 
to the wording of the actio. These topics of delegation of jurisdiction and the 
various degrees of jurisdiction will be revisited later.

Bartolus’ successor, Baldus de Ubaldis (1327-1400) would add little to this 
construction, contributing to the scheme mainly by identifying a merum 
imperium absolutum consisting solely of the prerogatives of the prince, which 
exists separately (absolutus) from the genus of jurisdiction. The very top of the 
iurisdictio-pyramid was hence lifted away from the Bartolist scheme and given 
an autonomous category, but the main structure and reading of iurisdictio 
would remain the state of the art up until the sixteenth century and the advent 
of Alciatus’ humanist deconstruction.

2.2	 Alciatus and the early humanists19
This broad reading of jurisdiction by the Bartolists as power of law was rejected 
firstly by Andreas Alciatus (1492-1550), considered to be the first ‘French’ 
humanist jurist in the orthodox legal historical chronology20. Legal humanists 
would initially attack the atextual interpretations of the Bartolists, and seek 
to propose an alternative categorisation, allegedly truer to and following from 
a closer reading of the sources. As this first legal humanist argues, iuris-ditio 
and iuris-dictio have little to do with each other, extra-judicial powers stand 
apart from the judicial function, and thus from iurisdictio. Jurisdiction can only 
be read to refer to the judiciary and competences related to it; legislative and 
executive prerogatives (insofar they are not strictly necessary for the adminis-
tration of justice) do not fall under its heading. Alciatus does no longer use the 
genus of iurisdictio, and in his literal reading of D. 2,1,3, the concept imperium 
is now at the centre of the fragment.

Merum imperium also has little to do with public utility according to 
Alciatus – it is merum (read as: pure or solitary) in the sense that it is a thing 
apart from jurisdiction and merely refers, in a narrow fashion, to the magis-
trate’s power to inflict (not absolve from) criminal punishment21. This way, he 
cleaves closely to the literal text of D. 2,1,3, which refers to the ‘gladii potestatem 
ad animadvertendum facinorosos homines’. Mixtum imperium is then deeply 

19		  Rossi, Deconstructing iurisdictio (supra, n. 11), p. 64 ff.; Mannori, Per una ‘preistoria’ (supra, 
n. 11), p. 359-362.

20		  P.J. du Plessis and J.W. Cairns (eds.), Reassessing legal humanism and its claims, Petere 
fontes?, Edinburgh 2015, p. 1-4.

21		  Rossi, Deconstructing iurisdictio (supra, n. 11), p. 64.
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intertwined (mixed) with the judicial function and referred to the adminis-
tration of justice and legal coercion in its broadest sense. Merum imperium 
hence went from a category with its own substantive existence to a very 
minor one, making mixtum imperium (intertwined as it was with iurisdictio 
simplex) the predominant category – which grew to encompass almost the 
entire judicial function.

Alciatus further employed his threefold processual distinction of the criminal 
law accusatio and persecutio and the civil law actio as a procedural reflection 
of these three components, augmenting the classic tripartite and providing 
some substance to the near-empty categories of merum imperium and iuris-
dictio simplex. That way, he broadly mapped accusatio to merum imperium22, 
persecutio to mixtum imperium and the actio to iurisdictio simplex. In other 
words, in Alciatus’ theory, the level of interference and power of a magistrate 
in a procedure was dependant on what the nature of the judge’s power was.

Even though Alciatus was the harbinger of the humanist critique on the 
threefold mediaeval view of one, iurisdictio as ‘power of law’, two, of the dis-
tinction between public and private utility in empire and three, between the 
iudex mercenarius and nobilis, he himself became the subject of criticism by 
his humanist successors. These later humanists – including Tuldenus and the 
Netherlandish jurists – found his alternative reading unconvincing and lack-
ing in systematism, while still generally adhering to these three innovations. 
A small merum imperium-category much lacking in substance and a func-
tional fusion between mixtum imperium and iurisdictio (with the emphasis on 

22		  This is in a sense the inverse of Bartolus’ position on accusatio. Where Bartolus thinks of 
the accusatio as the mere denuntiatio of a potential criminal act and the expressing of 
the desire to see an ex officio criminal procedure initiated, Alciatus’ accusatio specifically 
and only refers to an adversarial procedure. In Alciatus’ reading, the cognition part takes 
place before a judge’s interlocutory verdict establishing a reasonable suspicion of guilt. 
The phase after this verdict is adversarial, and presided by a merum imperium-endowed 
judge. All that remains in this stage is for the judge to acknowledge the proof of guilt 
provided by the accusing party and impose the sentence associated with it. These radi-
cally different interpretations are of course informed by each author’s necessity to make 
their system ‘fit’, and both reach the conclusion that accusatio is part of merum impe-
rium through opposite means. Andreas Alciatus, Opera omnia, Commentarii in Digesta, 
Frankfürt 1617, ad 50,16,197, sub 4-5: ‘Hoc peracto disputabatur, an suscipienda cognitio 
esset, de indiciisque cognoscebatur: id erat arguere reum, id est, demonstrare, & ex argu-
mentis probare, ab eo commissum crimen. Quod si subesse legitimas coniecturas iudex 
vidisset, ulterius procedendum esse interloquebatur, sicque eius nomen, qui delatus erat, 
inter reos recipiebatur: tum iudex oratores advocatosve admittebat, qui una cum parti-
bus continuis orationibus de causa disputabant, tumque; proprie Accusare dicebantur, 
& hinc Accusator, inde reus esse.’; Mannori, Per una ‘preistoria’ (supra, n. 11), p. 356-357, 
note 67. See also Rossi, Deconstructing iurisdictio (supra, n. 11), p. 64, note 21.
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mixtum imperium) would to varying degrees characterise later humanist posi-
tions. Additionally, the removal of the overarching genus jurisdiction, and the 
definition of merum imperium as separate from and untouched by jurisdiction 
would create an implicit tension in the merum imperium-endowed magistrate 
responsible for execution, who could never also have cognition. Therefore, the 
magistrate with the ‘highest’ jurisdiction would be relegated to executing ver-
dicts he has had no hand in and could not review23.

This line of reasoning was developed further by Alciatus’ successor Ioannis 
Gillotus ( fl. 1538)24. He carried the strict separation between the cognition and 
execution phases through, and argued that in criminal affairs merum impe-
rium indeed concerned only execution and was irreconcilable with cognition. 
Gillotus solved the reduction of the ‘highest’ imperium to mere execution 
by distinguishing that in civil affairs, merum imperium-execution could be 
compatible with cognition. While this somewhat countered the problem of 
the merum imperium-endowed judge not being allowed to take cognition of 
a case in civil cases, it fully affirmed the reductive nature of merum imperium 
in criminal ones. To reach this conclusion, Gillotus however has to employ an 
equivocal reading of merum imperium and muddle the distinction between 
mixtum and merum imperium in civil affairs. This interpretation, therefore, did 
not prove popular with later humanist authors, who found it atextual and lack-
ing in systematic coherence25.

The Duarenus, Goveanus, Corasius-trio in the 1540s would represent a differ-
ent strain of humanist criticism in the iurisdictio question, less concerned with 
creating a coherent scheme of general legal categories and more on pure anal-
ysis of the textual basis. In this analysis, they would each refer to the division 
of jurisdiction between different Roman magistrates to make the case for their 
distinctions on the subject. Franciscus Duarenus (1509-1559) maintained the 
separation of merum imperium from mixtum imperium and jurisdiction (which 
were bound together), but grafted this distinction onto the prerogatives of the 
praetor and quaestor. The praetor was endowed only with the latter two, as he 
was only competent in civil cases; the quaestor could impose the capital pun-
ishment and so had merum imperium. For Duarenus, merum imperium and the 
potestas gladii hence referred exclusively to the capital punishment. Antonius 
Goveanus (c.1505-c.1566) agreed, and added to this that the praeses provinciae 
as the deputy of the Emperor had to be considered to have all three. Iohannes 
Corasius (1512-1572) implicitly agreed with his two colleagues and stated that 

23		  Rossi, Deconstructing iurisdictio (supra, n. 11), p. 67.
24		  Jean Gillot, De iurisdictione et imperio libri duo, Paris 1538.
25		  Rossi, Deconstructing iurisdictio (supra, n. 11), p. 67.
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the exercise of mixtum imperium that came with iurisdictio simplex, necessar-
ily implied the praetor’s competence to execute the verdict in the cases where 
he also held cognition. In doing so, Coras expanded mixtum imperium beyond 
the strict administration of justice26. Regarding merum imperium, Corasius 
like his predecessors considers it the power to impose the death penalty and 
like punishments, but not criminal jurisdiction as a whole27.

While these authors did change the terms of the debate, they would also 
inherit the problems of their predecessors.

2.3	 The legacy of the early humanists28
From the second half of the sixteenth century onwards, the state of the art on 
jurisdiction was split multiple ways, with the humanist attack having exhausted 
much of its vigour in the academic mainstream. Many jurists touching upon 
the subject briefly copied Bartolus’ original scheme29, others (even eminent 
jurists) ignored it outright30. Most that did treat the subject at length took 
a more ‘moderate humanist’31 position and by and large defended Bartolus’ 
original construction32, functionally using the new humanist techniques and 
integrating certain specific humanist innovations33. Even orthodox Bartolists 
increasingly appropriated humanist techniques and insisted upon thorough 
philological examination to support the Bartolian scheme. Later humanist 
authors that did continue the dialectic would be increasingly less attached to 
a systematising project and instead strive after a faithful representation of the 
sources in their perceived historical context.

Yet the project of the early humanists and the search for a new gen-
eral scheme of jurisdiction to replace Bartolus’ did not cease entirely. Hugo 

26		  Mannori, Per una ‘preistoria’ (supra, n. 11), p. 375.
27		  Iohannes Corasius, Miscellaneorum iuris civilis libri sex, Lyon 1549, lib. 3, cap. 17, sub 10, 

p. 278. ‘Verum ab illis omnino dissentio, qui quancunque potestastem cognoscendi de 
causis criminum, merum imperium esse putant. […] Proinde desidero, potestatem, mag-
istratum habere, etiam in vitam hominis. Haec enim proprie est gladii animadversio’.

28		  Rossi, Deconstructing iurisdictio (supra, n. 11), p. 73-81.
29		  Mentioned in Rossi, Deconstructing iurisdictio (supra, n. 11), p. 76, note 82 are i.a. Johann 

Oldendorp, Sebastian Brant and Marco Antonio Muretti.
30		  Mentioned in Rossi, Deconstructing iurisdictio (supra, n. 11), p. 76, note 83 are i.a. Prospero 

Farinacci, Marco Antonio Peregrino and Cristopher Cuppener.
31		  See R. Lesaffer, European legal history, A cultural and political perspective, Cambridge 2019, 

p. 354.
32		  See for instance Luis de Molina for an influential, late 16th century adherent to the classic 

Bartolist scheme of a broad reading of jurisdiction, six degrees per species of jurisdiction, 
the mercenarius-nobilis distinction, et cetera. Luis de Molina, De Iustitiae & Iure, vol. 6, 
Mainz 1659, disp. 2-3 and 5-6.

33		  Rossi, Deconstructing iurisdictio (supra, n. 11), p. 77, note 84.
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Donellus (1527-1591) is a stellar example of this34, whose reflections on juris-
diction (published posthumously in 1596) trace a similar path as those of 
Goveanus, Duarenus and Corasius in building up a jurisdictional scheme from 
a discussion of the various Roman magistrates35. He stated that iurisdictio sim-
plex and mixtum imperium were inseparable and fundamentally different from 
merum imperium, but importantly: not incompatible. In Donellus, the praetor 
could therefore have all three components of the genus iurisdictio and had full 
competence in criminal matters. He further placed his own emphasis on the 
tripartite structure, and contrary to earlier authors considered mixtum impe-
rium the ancillary to iurisdictio simplex, which he considered the most impor-
tant concept of the three.

One of Tuldenus’ major inspirations and one of the most famous later 
humanists, Jacques Cujas (1522-1590), took the functional fusion between mix-
tum imperium and iurisdictio simplex one step further, and fully abandoned the 
classic tripartite subdivision that had framed the debate since the Glossators. 
In his reading, D. 2,1,3 fundamentally deals with two concepts: merum impe-
rium and mixtum imperium. Ergo, iurisdictio simplex and mixtum imperium 
were one and the same, the former fell under the genus of the latter36. In this, 
though Cujacius is considered to be the main proponent of the historicist 
school of legal humanism37, in pursuing this historical criticism he eagerly 
builds his own new scheme on top of D. 2,1,3.

Cujas’ reading of merum imperium (which would profoundly influence 
Tuldenus’) was as follows. Animadvertere is properly the word for the death 
penalty, and the definition of merum imperium is further completed with the 
ius gladii, which is thus called because the right to take a life only belongs to 
him who has the merum imperium38. Yet even though the gladii potestas is the 
largest part of merum imperium, all punishment for serious crimes delegated 

34		  A jurist who is considered to be one of the main proponents of the ‘systematist’ strain 
of legal humanism: M. Avenarius, ‘Neque id sine magna Servii laude …’, Historisierung der 
Rechtswissenschaft und Genese von System und Methode bei Donellus, The Legal History 
Review, 74 (2006), p. 61-93. On the topic of jurisdiction specifically: X. Prévost, Jacques 
Cujas (1522-1590), Jurisconsulte humaniste, Geneva 2015, p. 192-194.

35		  Mannori, Per una ‘preistoria’ (supra, n. 11), p. 394-395.
36		  Cujacius, Opera omnia, Observationes et emendationes, Paris 1658, lib. 21, cap. 30, p. 678-

680: ‘[…] iurisdictioni connexum est mixtum appellatur. Quamobrem mixtum imperium 
et iurisdictio res una et eadem est’.

37		  Prévost, Jacques Cujas (supra, n. 34), p. 185-190.
38		  Cujacius, ibid.: ‘Animadvertere proprium est verbum ultimi supplicii. Haec vero est maior 

animadversio, et a maiori parte meri imperii confecta definitio est. Maior pars est ius gla-
dii […] Et ius sive potestas gladii dicitur, quoniam haec sola eripiendae vitae ratio plerum-
que lege permittitur ei, cui datur merum imperium’.
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by law (forced labour, exile, confiscation of goods and iudicium publicum) is 
included in merum imperium39. For Cujacius, merum imperium is still funda-
mentally execution of criminal verdicts.

2.4	 Tuldenus and jurisdiction
Tuldenus has his own sui generis approach on the subject of jurisdiction, nei-
ther providing the humanist mortar to prop up a neo-Bartolist reading of juris-
diction, nor conforming entirely to Alciatus’ or his humanist successors’ views. 
He borrows from that recent luminary of humanist scholarship, Cujacius, but 
his reading is his own.

Tuldenus builds on and maintains Bartolus’ tripartite distinction and unlike 
Alciatus still distinguishes a genus of jurisdiction. Regarding the nature of this 
genus jurisdiction, however, Tuldenus is clearly on the side of the humanists 
and rebukes the Glossa’s reading of iurisdictio as iuris-ditio40. It is the power 
of administering justice (potestas ius dicentis); the judicial function strictly 
speaking – the power to enforce laws, to judge, decide, order and restrain41.

He, however, distinguishes himself from the minimalist interpretation of 
merum imperium of many other humanists. Tuldenus questions the text of 
D. 2,1,3 in saying that if one were to read it literally, one would indeed be led 
to think it concerned only the execution, and would thus pertain more to a 
headsman than a magistrate – like Alciatus had42. Additionally, neither does 
the definition mention the taking cognizance of a criminal case, nor the 
condemnation – and certainly not the acquittal – things which, according to 
Tuldenus, are however clearly part of merum imperium. He borrows part of 
the solution to reconcile his vision on merum imperium with the literal text of 
the Digest from Cujacius. The gladii potestas, so he says, is merely the symbol 
for punishment of all grave crimes – the power of the sword is a pars pro toto 

39		  Cujacius, ibid.: ‘Per eminentiam gladii potestas, summa pars meri imperii. Nam et omnem 
aliam facinorum graviorem coercitionem, veluti damnationem in metallum, deporta-
tionem, publicationem bonorum, et iudicii publici exercitionem lege delegatam merum 
imperium complectitur’.

40		  Ad D. 2,1, q. 7.
41		  Ad D. 2,1, q. 1. In his commentary on the Code he speaks of the ‘publica potestas admini-

standi Iustitiam’, ad C. 3,13.
42		  Ad D. 2,1, q. 2: ‘Ita definit lex. 3 sed imperfecta haec definitio videtur, quia non sola gladii 

poena continetur Mero Imperio; adeoque nec solum mortis supplicium; si id per gladium 
designatur. […] Praeterea propositae definitioni obiicitur, quod potestas illa gladii ad 
puniendum maleficos videatur pertinere ad executionem; et proinde potius lictori, quam 
Magistratui conveniat’.
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for the highest criminal jurisdiction43. Thus, to punish (animadvertere) also 
includes taking cognizance, sentencing and acquittal, next to the actual execu-
tion of the punishment44. Tuldenus however has to admit that other fragments 
of the Digest (notably D. 50,17,70)45 do not support this reading, and do seem 
to treat the potestas gladii as referring specifically to capital punishment46. 
Tuldenus also gives some thought to canon law punishments and their relation 
to the civil law iurisdictio term, and states that excommunication cannot fall 
under merum imperium, as according to his view, the latter necessarily implies 
(the possibility of) a corporal or patrimonial punishment47.

In this, it is clear that while inspired by Cujacius in seeing the potestas gladii 
as a metaphor (even though Tuldenus does not repeat Cujacius’ reasoning for 
this metaphor), Tuldenus reads animadvertere differently, and interprets it to 
encompass all the steps of a criminal trial. Contrary to Cujacius, for Tuldenus 
merum imperium is the fullest, most complete jurisdiction over grave crimes, 
from the first to the last step of the procedure48.

Yet even though the definition with animadvertere and the potestas gladii 
(implicitly) contains all elements of a criminal trial, the actual execution of 
the imposed punishment is still essential to understanding and distinguishing 
merum imperium. Here, he seems to use the reverse argument; a magistrate not 
entrusted with the execution of the verdict can’t be said to have merum impe-
rium, even if he would otherwise be entrusted with the cognition of the case. 
In later humanist tradition, he maps this to an existing difference between 
two offices; the same way the praefectus annonae might have the cognition, he 
refers a subject to the praefectus urbi for execution, like praefectus vigilum does 
too for sentencing and execution. Hence, the praefectus urbi has merum impe-
rium, the other two do not – he might have the cognition and sentencing in 
some cases, but the true litmus test for merum imperium is in the execution49. 

43		  Ad D. 2,1, q. 2: ‘[…] gladii symbolo omnem graviorem coercitionem designari […]. Nisi 
malis cum [Fachinaeus, controversiarum iuris, liber 9, 94.] dicere, definiri a principali’.

44		  Ad D. 2,1, q. 2: ‘At in nomine animadversionis includi cognitionem, omnemque iudicii 
actum, dicimus’.

45		  D. 50,17,70: ‘Nemo potest gladii potestatem sibi datam vel cuius alterius coercitionis ad 
alium transferre’ (ed. Mommsen and Krueger, Berlin 1872).

46		  Ad D. 2,1, q. 2.
47		  Ad D. 1,21, cap. 2.
48		  Ad C. 3,13.
49		  Ad D. 2,1, q. 2. The example of the praefectus vigilum and urbi is the same that Alciatus 

uses. Tuldenus does not use the prohibition on in solidum-ownership to explain the dis-
tinction like Alciatus did, nor does he refer to him (or any other author here for that mat-
ter), but it is not unlikely that Tuldenus borrowed the analogy from him, especially since 
references to Alciatus abound elsewhere.
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Therefore it is logical that merum imperium can be split, the majesty or law is 
sovereign in attributing some or all parts of it, but a lack of executory compe-
tence points to a lack of merum imperium (this will be treated more extensively 
infra par. 3.4)50.

Yet Tuldenus remains nominally faithful to the dichotomy of the humanists; 
merum is separate and fundamentally different from the iurisdictio simplex – 
mixtum imperium pair, someone who is vested with merum imperium can devi-
ate from the punishments foreseen in the law, can commute, remit or lessen, 
and a contrario even impose an entirely different punishment51. As merum 
imperium now also entails cognition and is not incompatible with iurisdictio 
simplex in the same magistrate – this ‘separate’ and ‘fundamentally different’ is 
stripped of much of its meaning.

Merum imperium may not be delegated, can only be attributed by law or by 
the prince, and a magistrate only has the exercise of merum imperium like a 
precario tenens – the prince can retract it at any time52. As it logically follows, it 
cannot be delegated by the magistrate that received it53, except for in the case 
of absence of the principal. This will be revisited in paragraph 3.4.

Finally regarding merum imperium, as a logical consequence of discarding 
the mediaeval notion of jurisdiction as the power of law, Tuldenus devotes a 
question to specifically disproving the Bartolist implication that the legislative 
prerogative is part of jurisdiction – the highest degree of merum imperium54.

Further he defines mixtum imperium as the ‘power to enforce those matters 
which are commonly ascribed to the officium nobilis of the judge’ (Potestas 
exequendi ea quae vulgo nobili judicis officio tribuuntur). It is more ‘of impe-
rium’ than ‘of jurisdiction’ and therefore mixed, and includes the granting 
of possession of a debtor’s goods, the restitutio in integrum and as Tuldenus 
frequently refers to in other places in his works – the imposition of fines for 
non-appearance in court55. The second part of the Siamese twin – iurisdictio 
simplex – is the public power to take cognizance and decree regarding those 
things which are commonly ascribed to the officium mercenarius of the judge 

50		  Ad D. 2,1, q. 5. The question whether it would still strictly speaking be merum imperium if 
the execution is not attributed is not raised here, but his statements in other places leave 
little doubt in this regard.

51		  Ad D. 2,1, q. 2 in fine.
52		  Ad D. 2,1, q. 6.
53		  Ad D. 1,16, cap. 4; ad D. 1,21 cap. 1.
54		  Ad D. 2,1, q. 7.
55		  Ad D. 2,1, q. 8.
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and a determinate actio, including the power to appoint a judge56. Interestingly 
(and more than a little confusingly), he seems to evoke the Bartolist distinction 
between iudex nobilis and mercenarius here, though he does not attach any 
consequence to this nor does he use the distinction elsewhere, which might 
point towards it being a mere didactic device (as most would certainly be 
aware of Bartolus’ distinction).

This mixtum imperium is inseparable from simple jurisdiction and is its aid 
and protection, without which iurisdictio simplex would be difficult to exercise – 
even the Roman municipal magistrate had mixtum imperium to a (albeit lim-
ited) degree to force absentees to appear in court57. Interestingly, Tuldenus 
notes that they are so thematically close to one another that the Digest itself 
seems to confuse them at times58. But as anger is just as often a matter of an 
excessive amount of yellow bile as it is of a mental imbalance, even though 
body and spirit are united in one – so Tuldenus helpfully analogises – so are 
iurisdictio simplex and mixtum imperium always united in the judge, without 
imperilling the thematic difference between the two concepts59. The analogy 
and explicit attention of Tuldenus towards dispelling the notion that the two 
are one and the same, and are instead coincidental, but conceptually differ-
ent notions, illustrates that he was keenly aware of the weakness of the later 
humanist position, and in this vehemently disagreed with Cujacius.

Summing up, Tuldenus’ sui generis approach borrows heavily from human-
ist distinctions, keeping the basic dichotomy of merum imperium on the one 
hand, and the mixtum imperium – iurisdictio simplex pair on the other. Yet he 
further expands the definition of merum imperium (borrowing from Cujacius), 
but inherits the problem of a non-existent boundary between mixtum impe-
rium and iurisdictio simplex, where he takes particular care in underlining the 
difference between the two.

How does he then manage to be structurally coherent with the same 
sources his humanist colleagues had at their disposal, without having to resort 
to arcane subdivisions? Simple – by going against the sources when they do 
not suit him. A clear example of this is the way he concedes that if one follows 
the classifications of the Corpus Iuris, one cannot help but be led astray regard-
ing the content of mixtum imperium and iurisdictio simplex. Additionally, his 

56		  Ad D. 2,1, q. 9: ‘[Jurisdictio] est publica potestas cognoscendi, statuendi de iis quae vulgo 
Mercenario judicis officio, & certae actioni subjiciuntur [D. 50,16,99]’.

57		  Ad D. 2,1, q. 10-11.
58		  Ad D. 2,1, q. 11: ‘Facit interim magna Mixti Imperii et Iurisdictionis connexio, ut [D. 2,1,3] huic 

adscribat dationem Iudicis; [D. 5,1,12,1] Imperio. Sic missio in possessionem ex [D. 2,1,3 and 
D. 2,1,4] est Imperii: at lex [D. 39,2,4,3 and D. 39,2,4,7] illam tribuit Iurisdictioni’.

59		  Ad D. 2,1, q. 11 in fine.
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figurative reading of the (for him) problematic D. 2,1,3 fragment betrays a 
willingness to creatively interact with the sources to make them fit with his 
notions of what the content of each category is. In this, he is thus far more 
interested in developing a coherent, usable scheme of jurisdiction than a rig-
orous textual critique.

More even, he seems especially aware of the lack of internal coherence 
of the Digest. Implicitly when discussing merum imperium, explicitly when 
discussing the divide between mixtum imperium and iurisdictio simplex. 
Considering the possibility, or even acknowledging outright that the Digest 
is a collection of fragments that are not necessarily harmonious in meaning, 
rather than a consistent and timeless document with one meaning that can 
be unearthed, seems to be a symptom of Tuldenus’ humanist learning. The 
critique on the reading of D. 2,1,3 regarding the scope of iurisdictio and its com-
ponents is therefore deeply humanist and consequential to historicising the 
classic Justinianean texts.

3	 Delegation, ownership and exercise of jurisdiction

Moving beyond the precise content of the term iurisdictio and the role Tuldenus 
and his predecessors had to play in developing it, the attention will now be 
turned towards the closely related question of whom (part of) this jurisdiction 
fell to – which has only been briefly touched upon at hither-to. This question 
would be framed throughout time in various ways; foremost ‘by whom and how 
is jurisdiction obtained’ but also: ‘who has the ownership of (a part of) jurisdic-
tion, and who merely the exercise?’60, and ‘who has the ordinary jurisdiction, 
and who can delegate his given jurisdiction’. These questions fundamentally 
inquire after the same thing; what are the mechanisms by which this jurisdic-
tion is diffused, and what is the source? To avoid purely theoretical discourse 
akin to the scholastic discussions on the gender of angels, these questions are 
treated insofar they meaningfully contribute to the point at hand.

These questions, inquiring after the attribution and delegation of jurisdic-
tion, have to be seen as the judicial-structural backside of the coin, reflecting 
the changing internal distinctions in the concept of iurisdictio. Read together, 

60		  This question hearkens back to the discussion between Azo and Lothair before Holy 
Roman Emperor Henry vi as to whether merum imperium belongs to magistrates, or 
whether they have only the execution of it. This discussion and the position later authors 
would take respective to it constituted an important part of the legal tradition related to 
public power and jurisdiction. Gilmore, Argument (supra, n. 11), p. 13 ff. See also Q. Skinner, 
The foundations of modern political thought, Cambridge 1978, p. 127-128.
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these paint the full picture of the jurisdiction of all magistrates, and betray an 
era’s and author’s outlook on the political reality underlying this theory. For the 
discussion on the delegability of jurisdiction or its components, the essential 
fragment of the Digest would be D. 1,21,1pr.61, which provides that a magistrate 
can only delegate those powers which he holds in right of his office, not those 
which have been specially conferred.

3.1	 Diffusion of jurisdiction and Bartolus62
The summa divisio running through Bartolus’ commentaries, which is used to 
distinguish merum imperium from mixtum imperium and iurisdictio simplex is 
the one between the iudex nobilis and the iudex mercenarius. These abstract 
concepts – which do not correspond to any one particular office – entail a 
discretionary competence, which can be exercised irrespective of an actio 
or a concrete trial in the noble judge, and a law-bound competence to take 
cognizance of particular controversies of private law in the ‘mercenary’ judge 
respectively. The noble judge, who could own merum imperium and mixtum 
imperium (or parts of it), could under no circumstances delegate this to the 
mercenary judge, who could only possess iurisdictio simplex.

Bartolus further subdivided each category of the general jurisdiction in six 
degrees, where for example the highest category of merum imperium (max-
imum), which was the competence to enact general laws, fell only to the 
Princeps, the Senate and the praefectus praetorio. Conceived of this way, each 
subdegree of the three elements of jurisdiction is owned by the magistrate of 
the corresponding level. Bartolus interprets the classical fragment D. 1,21,1pr. 
to mean that the higher ordinary magistrate possesses the higher degrees of 
merum imperium owing to a specific attribution, while the lower degrees fall 
to him because of the right of his office. He is thus able to delegate these lower 
degrees – the higher ones are delegable only by the prince (and the Senate).

61		  D. 1,21,1pr.: ‘Quaecumque specialiter lege vel senatus consulto vel constitutione prin-
cipum tribuuntur, mandata iurisdictione non transferuntur: quae vero iure magistratus 
competunt, mandari possunt. Et ideo videntur errare magistratus, qui cum publici iudicii 
habeant exercitionem lege vel senatus consulto delegatam, veluti legis Iuliae de adul-
teriis et si quae sunt aliae similes, iurisdictionem suam mandant. Huius rei fortissimum 
argumentum, quod lege Iulia de vi nominatim cavetur, ut is, cui optigerit exercitio, possit 
eam si proficiscatur mandare: non aliter itaque mandare poterit, quam si abesse coeperit, 
cum alias iurisdictio etiam a praesente mandetur. Et si a familia dominus occisus esse 
dicetur, cognitionem praetor, quam ex senatus consulto habet, mandare non poterit’ (ed. 
Mommsen and Krueger, Berlin 1872).

62		  Gilmore, Argument (supra, n. 11), p. 37-43, esp. p. 41-42; Rossi, Deconstructing iurisdictio 
(supra, n. 11), p. 64-66 and 81-83; Hespanha, Représentation (supra, n. 11), p. 10-11, 20-21.
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It should not be difficult to see that this conception seems to be tailor-made 
to the mediaeval political reality and worldview which fundamentally equates 
imperium or potestas with dominium – the public function and rights of own-
ership63. It embodies a feudal hierarchy64 of office-holders, where the magis-
trates of each rung hold the jurisdiction that they exercise in ownership. This 
conception thus leaves sufficient space for the layered feudal political reality, 
while still reserving a position of normative pre-eminence for the Emperor, as 
only he held the highest levels of merum imperium by virtue of his office, and 
only he could delegate the competences they implied65.

The explicit articulation of the thought that the prince was the proprietary 
owner of the highest jurisdiction (and thus in the mediaeval reading: power of 
law), and the only one endowed with the highest power exercised for the sake 
of public interest (as this was the deciding criterion between merum impe-
rium and mixtum imperium), also had a secondary normative consequence. 
Bartolus’ system led to considering the prince as the guardian of the public 
interest par excellence, and would represent a step further in the evolution 
towards ‘national’ sovereignty and centralised public authority, by considering 
the prince as the Emperor in his own domain66.

63		  Vallejo, Power hierarchies (supra, n. 11), p. 22-23. See also Maiolo, Medieval sovereignty 
(supra, n. 14), p. 156.

64		  Vallejo objects to Gilmore’s (and others’) classification of Bartolus’ scheme as hierarchical, 
in that it lacks the two conditions he identifies as being essential to the existence of a hier-
archy; that ‘each element has specific characteristics or potentialities of action which its 
inferiors lack [and that] each element, in relation to its inferiors, can influence decisively 
their scope of action’. In his interpretation of Bartolus, each of the eighteen subdegrees 
constitute independent functions, allowing for unique constellations of jurisdictional 
functions cutting across genera, precluding the existence of a hierarchy between them. 
Gilmore, Argument (supra, n. 11), p. 41-42; Vallejo, Power hierarchies (supra, n. 11), p. 18  
and 20.

65		  Vallejo, Power hierarchies (supra, n. 11), p. 23-24. In this way, Bartolus gives a more solid 
juridical-technical translation of the Glossator idea that merum imperium fell to the 
prince ‘per excellentiam’, see Gilmore, Argument (supra, n. 11), p. 41.

66		  As Maiolo would say, Bartolus used the concept of jurisdiction to bridge the gap between 
sovereignty – which was an attribute that belonged to the Emperor – and princely power. 
The prince was Emperor in his own country, and was endowed with the plenitude of juris-
diction, and thus a fully independent political entity. See Maiolo, Medieval sovereignty 
(supra, n. 14), p. 143; G.H. Sabine and T.L. Thorson, A history of political theory, Hinsdale 
1973, p. 262-263.
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3.2	 Alciatus’ revolution67
As with the precise content of the term iurisdictio, Andreas Alciatus would be 
the one to blow up this neat mediaeval conception. Even more than with the 
definition of the term, Alciatus’ distinctions would prove to be nothing short of 
revolutionary, and would remain relevant for long after, providing the language 
with which the debate on jurisdiction would be held by the generations after.

Alciatus in his Paradoxa and commentaries on the Digest bases himself 
on several fragments from the Corpus Iuris to claim the opposite to what 
the Bartolists held; magistrates only had the usufructuary exercise of merum 
imperium, its ownership belonged only to the prince. To this end, he fashions 
an interpretation of imperium as it is used in the Justinianean sources, say-
ing that it can be read both as the title to this power, and as the exercise of 
it. Further, he applies concepts of Roman property law to further strengthen 
his point68 – the prince and magistrates both owning merum imperium would 
create ownership in solidum, which is made impossible by D.13,6,5,1569. The 
prince is thus conceived of as the supreme magistrate, and the ‘fons, et origo, et 
constitutor omnium magistratuum’70.

The consequence of this was, following Alciatus’ interpretation of the clas-
sical prescription of D. 1,21,1pr., that magistrates could not subdelegate their 
exercise of merum imperium. This because they were the usufructuaries of 
merum imperium, who had to receive it following a delegation by the prince.

One further distinction, which would resonate strongly with later authors’ 
discussions on the subject, was necessary to separate the ordinary magistrate 
endowed with merum imperium from an extraordinary one. After all, both 
merely had a delegated jurisdiction they could not subdelegate to other mag-
istrates. To safeguard the conceptual distinction with the extraordinary magis-
trate who had received his imperium following an ad nutum direct delegation 
by the prince, the ordinary magistrate was conceived of as primarily the delegee 
of the law, and only secondly that of the prince71. The extraordinary magistrate 

67		  Gilmore, Argument (supra, n. 11), p. 48-57.
68		  According to Gilmore, even though Alciatus represents a further step along the route of 

disassociation of rulership and property, the long mediaeval tradition of applying prop-
erty law rules to public law concepts makes this a natural chain of reasoning, even in 
his time.

69		  Andreas Alciatus, Opera omnia, Commentarii in Digesta, Frankfürt 1617, vol. 1, p. 143, nr. 88. 
Alciatus continues here by indicating that in the same way, the ownership of merum 
imperium by the praefectus urbi precludes it in the praefectus vigilum.

70		  Alciatus, ibid.
71		  One might think of the law in this case as the causa remota, which contrary to the com-

mon maxim is considered here to be the more important one over the causa directa that 
is the prince.
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on the other received his imperium primarily by delegation of the prince, and 
only in the second degree did he receive it from the law. This conception of the 
offices of judges being a direct creation of the law is not opposed (at least in 
Alciatus’ thinking) to the abovementioned notion of the role of the prince as 
the fount of all magistrates. The person of the magistrate only had an usufruc-
tuary right to imperium, while the person of the prince had a proprietary right 
to it, which they both received by virtue of their office, governed by the rules 
which related to the exercise of the public function72.

Like the Bartolist view owed to a pyramidal, feudal structure, where own-
ership and exercise of the public function went hand-in-hand, and the civil 
law of ownership also governed the exercise of this public function, so the 
view of Alciatus represents the status of the res publica in the early to mid-
16th century73. The conception that there was a body of rules separate from 
the prince governing the exercise of public power, yet with one pre-eminent 
prince as the source of all this power percolated in the double understanding 
of law and prince as dual sources of jurisdiction.

It was however the (little-known) sixteenth-century Parisian lawyer Jean 
Longueval ( fl. 1515-1546) who would in his tractate on jurisdiction74 couple 
Alciatus’ novel reading of iurisdictio with his own reading of D. 1,21,1pr. to 
explicitly state as the first that mixtum imperium, as fundamentally pertaining 
to the whole task and office of the judge, was subdelegable in full. This inter-
pretation would be taken up by the humanists after, and significantly alter the 
landscape of magistratical power. As every ordinary magistrate would receive 
the exercise of the judicial function in full by virtue of the law, and this power 
would be delegable in full, the pre-eminence of the prince to shape the juris-
dictional landscape suddenly looks a lot less substantive.

In this – as Rossi carefully remarks – (some of) the humanists of course 
had an agenda. In an age of growing administrative centralisation, humanists 
suspicious towards the new brand of absolutist prince might have sought to 

72		  It is difficult to not read in this distinction the influence of the mediaeval conception of 
dignitas and the difference between the power that is vested in the office, and that in the 
officer. This distinction could therefore be read as a delegation by the law unto the office 
of the ordinary magistrate, with a secondary delegation of the prince done unto the per-
son of the ordinary magistrate himself. See Rossi, Representation (supra, n. 18), p. 348 ff.

73		  The Bartolist identification of dominium with public power would however continue 
to be influential long after Alciatus’ challenge. See for instance Luis de Molina, who in 
the late sixteenth century built his entire notion of political power around the notion of 
dominium. J.A. Tellkamp, Rights and dominium, in: A companion to Luis de Molina, ed. by 
M. Kaufmann and A. Aichele, Leiden 2014, p. 148-152; A. Brett, Luis de Molina on law and 
power, in: Ibid., p. 165 ff. See supra, n. 32.

74		  Iohannes Longovallius, De iurisdictone tractatus, Ingolstadt 1586.
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combat this growing centralisation75. By reading Alciatus’ delegation of the 
law together with a powerful notion of jurisdiction vested in judges which they 
are free to delegate to whomever they please, the versatile term of jurisdiction 
is used to great effect in order to combat and contain the centripetal forces of 
state power.

3.3	 The later humanists
On the point of delegation of jurisdiction, Cujacius’ influence is less pro-
nounced in Tuldenus. One distinction that sets Cujacius apart from his pre-
decessor Alciatus is of note. Following Cujacius’ interpretation of merum 
imperium as the execution of criminal verdicts and as being totally different 
from the other kind of jurisdiction – he states that merum imperium is granted 
following a special benefice and permission by statute, not the general law of 
magistrates or jurisdiction76. Further, this attribution can be done even unto 
private persons (which likely alludes to special royal commissioners), while 
mixtum imperium belongs only to magistrates77. Cujacius further considers in 
his commentary on D. 2,1,5 that since this lex states that someone who was 
delegated jurisdiction cannot himself subdelegate it, and merum imperium is 
only ever granted through such a specific legal delegation, it can thus never be 
subdelegated78. Unlike Alciatus (and later Tuldenus), Cujacius does not need 
to tie this prohibition to subdelegate merum imperium to a figure from Roman 
property law, such as the position of the usufructuary or precario tenens.

A jurist who is little-known in the current legal tradition, but whom 
Tuldenus frequently refers to in his discussion on the delegation of jurisdiction 
is the Italian jurist Andrea Fachinei or Fachinaeus79 (medio 16th century-1609), 

75		  Rossi, Deconstructing iurisdictio (supra, n. 11), p. 84-87.
76		  Cujacius, Opera omnia, Observationes et Emendationes, Paris 1658, lib. 21, cap. 30, p. 678-

680: ‘Mero autem imperio quod vindicatur, non potest etiam vindicari iurisdictioni, quia 
non iurisdictionis aut magistratus iure competit, sed legis speciali beneficio atque per-
missu, quae id dedit vel magistratui vel privato’.

77		  Ibid.: ‘Mixtum imperium nulli competit nisi magistratui. Merum imperium etiam privato 
competere potest’.

78		  Cujacius, Opera omnia, vol. 7, Napels 1758, ad D. 2,1,5, p. 82: ‘Eadem prorsus ratione, qui 
mandatam iurisdictionem habet, qui alieno beneficio eam habet, alteri eam mandare 
non potest. Praeterea eadem prorsus ratione, quod magistratus ipse habet a lege special-
iter sibi concessum, non iure magistratus, non potest alii mandare, quia id non habet 
ex iure et imperio suo, sed ex beneficio legis speciali, ut merum imperium, quod lex ei 
dedit, non potest alii mandare […]’. See X. Prévost, Jacques Cujas (1522-1590), Jurisconsulte 
humaniste, Geneva 2015, p. 186.

79		  Like Tuldenus, he seems to be a noble stranger to the contemporary legal historical canon 
despite his Controversiae iuris managing twenty-eight reprints until well into the nine-
teenth century. Fachinei himself taught at Ingolstadt from 1587 until 1597, and thereafter 
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who discusses this topic in his main published work, the Controversiae 
iuris80, which Grotius himself also made reference to in his Mare Liberum81. 
Following the above division of authors at the turn of the seventeenth 
century (cf. par. 2.3), Fachinaeus can broadly be situated in the ‘moderate 
humanist’ faction, in that his work combines elements of the Bartolist tradi-
tion with humanist learning82.

When he speaks on the delegability of mixtum imperium at least, he goes 
against the staples of Bartolist learning such as the iudex nobilis – mercenar-
ius distinction and the separability of iurisdictio and mixtum imperium in his 
interpretation of D. 1,21,1pr.83. In this, he thoroughly contrasts the Bartolist 
view with the view Longovallius and Alciatus expounded, the latter of which 
he subscribes to. Mixtum imperium is the necessary complement to jurisdic-
tion, without it, jurisdiction cannot exist84. Because mixtum imperium falls 
to all magistrates out of the law itself and transits together with jurisdiction, 
D. 1,21,1pr. therefore allows the subdelegation of mixtum imperium by all mag-
istrates, so long as it does not follow from a specific attribution85. Further, a 
delegatee who received merum imperium from the prince (and thus was no 
ordinary judge), could not subdelegate such an intuitu personae attribution, 
or would contravene D. 1,21,1pr. in doing so86. Regarding the question (at 
D. 1,16,6pr.) whether a magistrate who has the exercise of merum imperium 
can delegate it in the case of his absence – as the Gloss and communis opi-
nio would affirm for the cognition of the case – Fachinaeus interprets this to 
pertain to both cognition and sentencing87. Fachinaeus also holds contrary to 

in Pisa until his death in 1609. Next to a great academic writer, he seems to have been 
a particularly sought-after consultant, going by his expansive collection of Consilia 
published posthumously. See V. Ventura, Andrea Fachinei, [Dizionario Biografico degli 
Italiani, 44], Rome 1994.

80		  Andreas Fachinaeus, Controversiarum iuris libri tredecim, Cologne 1649. The work progres-
sively increased in size and books over the course of his life, with the first edition contain-
ing three books published in 1595, the final thirteen-book volume shortly before his death 
in 1608. It is the last three books which contain most of the fragments on jurisdiction.

81		  R. Feenstra, Hugo Grotius Mare liberum 1609-2009, Leiden 2009, p. lxiii.
82		  Ibid.
83		  Andreas Fachinaeus, Controversiarum iuris libri tredecim, Cologne 1649, lib. 12, cap. 96.
84		  Ibid.: ‘Iurisdictioni cohaeret et sine Imperio isto Iurisdictio consistere non potest. […] 

Et haec est modica illa coercitio, sina qua jurisdictio nulla est, quia sic ad exercendam 
Iurisdictionem necessarium est Imperium pro defendenda ipsa Iurisdictione et sic neces-
sarium est aliquem coercere, non solum verbis, sed etiam factis, quod Imperii est’.

85		  Ibid.: ‘Si vero non sunt concessa specialiter certis Magistratibus, ego existimo, et certus 
tamen, subdelegari posse: quia iure Magistratus competunt’.

86		  Ibid., lib. 12, cap. 97.
87		  Ibid., lib. 12, cap. 98.
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the common opinion that a magistrate delegating merum imperium can also 
delegate the power to enact the capital punishment or dismemberment. The 
common opinion reading such a prohibition in D. 1,16,6 is wrong in his eyes, as 
this fragment discusses vicariate jurisdiction, not delegation88.

3.4	 Tuldenus and delegation of jurisdiction
In discussing the delegability of the components of jurisdiction, Tuldenus’ 
vision cleaves closely to Fachinaeus’ in some regards (and quotes him fre-
quently, too), but expounds on some points.

Firstly on the ‘highest part’ of jurisdiction (which he spends most of his time 
on), Tuldenus reiterates Alciatus’ classic distinction (though without quoting 
him); merum imperium can only be given by attribution of the law or specific 
delegation of the prince89. Further inspired by Alciatus (this time he does 
quote Alciatus’ Paradoxa), Tuldenus holds that these magistrates with attrib-
uted merum imperium can only have the precarious use of it, as it can properly 
belong only to the law and the prerogatives of the Majesty90. In this, Tuldenus 
cleaves closely to Alciatus but does not follow him identically. Tuldenus too 
uses a metaphor from the Roman law of goods, but for him magistrates with 
merum imperium are precario tenentes (instead of having an usufructuary 
right), and both the law and the prince are the ultimate owners (not just the 
prince). Following from the civil law status of precario tenentes, any delegated 
merum imperium by the prince can be retracted ad nutum. An additional (cir-
cular) argument to demonstrate that magistrates cannot own merum imperium 
is because they are prohibited from delegating it (unless because of absence 
of the principal)91. If they could, then they would be owners in truth. It also 
cannot be acquired through prescription, and acquiring it without permission 
qualifies as an usurpation which is tantamount to lèse-majesté92. Tuldenus 
does however again concede that this doesn’t hold up in the case of feudal 
fiefs, where the high criminal jurisdiction is conceived of as a patrimonial and 
hereditary right, and is therefore delegable, acquirable through prescription, 
neither ad nutum revocable, nor constituting lèse-majesté if acquired without 
knowledge or approval of the prince93.

In De civili regimine, his work on political theory and public law (where his 
treatment of the subject is a lot less juridical), he waxes lyrical about the role 
of the sovereign as the supreme magistrate and source of all jurisdiction, and 

88		  Ibid.
89		  Ad D. 2,1, q. 2.
90		  Ad D. 2,1, q. 6.
91		  Ad D. 1,21, cap. 1; ad C. 3,13.
92		  Ad D. 2,1, q. 6.
93		  Ibid.
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re-iterates this position that the prince only delegates the exercise of merum 
imperium to magistrates. He does add here that the prince maintains the right 
of oversight and evocation over these magistrates94. In the same vein as his 
commentary on the Digest, he adds that in feudal practice, where contrary to 
learned law ‘iurisdictiones’ are conceived of as part of a lord’s patrimony, this 
bears reminding all the more. The prince has delegated only the right to merum 
imperium, and even though the mandate of jurisdiction might have been for-
mulated in the broadest sense (and contrary to learned law tacitly includes 
merum imperium, see below), following the law of the highest authority, the 
Majesty can intervene in any jurisdiction of any magistrate whosoever under 
his power95.

Regarding the permissible delegation of merum imperium in the case of 
absence by the principal (briefly mentioned supra par. 2.4), he (contrary to 
Fachinaeus) does consider that as an exception to this cases of dismember-
ment and capital punishment cannot be delegated, unless for notorious crimi-
nals or unless only the cognition was delegated96. Such a delegation of merum 
imperium lasts until and is extinguished by the mere fact of the return of the 
absent delegator (excepting the case that he immediately departs again)97. On 
whether such a permissible delegation of merum imperium merely entails the 
cognition, or also the execution, Tuldenus considers it absurd that a true dele-
gation of merum imperium would only concern cognition. Merum imperium is 
after all perceived most clearly in the sentence – donner et retenir ne vaut – one 
cannot delegate something while withholding the essential part98. Further, 
the law or prince can decide to give only a part of merum imperium – though 
read together with the previous position, it always has to include at least 
some element of execution – precluding any claims to other parts of merum 
imperium99. A delegatee who had been delegated a case of merum imperium by 
the prince is also prohibited from subdelegating it, following by analogy from 
the prohibition for ordinary magistrates to delegate their merum imperium (and 

94		  See also ad C. 3,13.
95		  Tuldenus, De civili regimine, Leuven 1702, lib. 1, cap. 13.
96		  Ad D. 1,21, cap. 1; ad C. 3,13. What Tuldenus says here fits neatly into the rest of this scheme; 

if execution of the verdict was not delegated, the delegated jurisdiction cannot be quali-
fied as merum imperium. Therefore, there is no impediment to delegating the mere cog-
nition of a case, even if it is for the imposition of the death penalty. After all, the merum 
imperium-judge involved in a later stage can still decide pleno iure whether to condemn 
or acquit the accused.

97		  Ad D. 1,21, cap. 3.
98		  Ad D. 1,21, cap. 4.
99		  Ad D. 2,1, q. 5. E.g. the praeses provincae can impose the capital punishment, but not 

banishment.
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their status as precario tenentes, as outlined above). In other words, the power 
to delegate is not transferred from the prince to the delegatee of the prince100.

The nature of merum imperium as wholly separate from jurisdiction is also 
apparent when discussing whether merum imperium is also conceded to some-
one who had been given (a general mandate of) jurisdiction. Tuldenus clearly 
affirms the negative; merum imperium can never be transferred implicitly and 
always results from a specific attribution by law or prince. Though he has to 
concede that, comparing the learned law to the law in practice, in his time 
general mandates of jurisdiction do in fact include merum imperium (as he 
implicitly confirms in De civili regimine). According to him, however, this is still 
limited to when the prince has vouchsafed jurisdiction because of generosity 
or as a (freely-given) compensation, and cannot constitute valuable consider-
ation or be the subject of a contract101.

In a resounding vote of confidence towards Fachinaeus, when talking about 
the delegability of mixtum imperium, Tuldenus copies the discussion of the 
subject in Fachinaeus lib. 12, controversia 96 and thus explicitly positions him-
self behind Fachinaeus’ thesis – mixtum imperium, as essential to and inextri-
cable from the role of the judge, is delegable in full102. Here, Tuldenus has no 
qualms following the state of the art.

Finally on the delegability of the tripartite jurisdiction; when jurisdic-
tion of any kind is conceded, everything necessary for the execution of this 
jurisdiction is understood to be conceded too. Those endowed with the high 
criminal jurisdiction through the concession of merum imperium can avail 
themselves of the use of a prison and torturer, can investigate and capture. 
Torture can also be included in mixtum imperium, if it is employed in civil 
cases, to coerce unreliable and perjurious witnesses103. Curiously, Tuldenus 
seems to imply that the municipal magistrate (even though Tuldenus later 
says that he only has the slightest claim to mixtum imperium) could also avail 
himself of some of these instruments and others if a suspect is at a risk of 
fleeing (presumably, this ‘some of these’ refers to imprisonment, and ‘others’ 
to fines or other pecuniary levers)104.

100	 Ad D. 1,21, cap. 5.
101	 Ad D. 2,1, q. 4.
102	 Ad D. 1,21, cap. 6; cf. Fachinaeus, Controversiarum, 12,96. Tuldenus does remark that in his 

day, all city magistrates have imperium, but the restitutio in integrum, as it is not strictly 
speaking part of the judicial function, is reserved for the curia regis.

103	 Ad D. 2,1, q. 3.
104	 Ad D. 2,1, q. 3: ‘Et cui merum imperium tribuitur, licet habere carcerem, adhibere inquisi-

tionem et torturam et capturam, quamvis ea et aliis competit in hunc finem, ne reus fuga 
elabatur, ut Magistratui municipali’; cf. ad D. 2,1, q. 10-11.
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4	 Conclusion

The subject of iurisdictio and its delegation was from the dawn of Roman 
learned law to the end of the usus modernus-era a classic point of controversy, 
and within the area of public law arguably one of the most important ones, 
next to its illustrious siblings like the princeps legibus solutus est-fragment. 
Tuldenus’ treating of the subject is significant, in that he devotes a substantial 
amount of time and energy to developing a coherent system fully in line with 
humanist innovations – unusual for Tuldenus’ time and the state of the art. A 
few careful first conclusions can be drawn from his exposition of the subject.

Regarding the paradigm in which Tuldenus operates, Tuldenus clearly fol-
lows the humanist line which Alciatus set out. His concessions towards the 
Bartolist consensus are minor, though (at least if one were to read Bartolus’ hand 
in his mentioning of the mercenarius – nobilis distinction) extant. Adhering 
to Lesaffer’s qualification of Tuldenus’ allegiance as ‘moderate humanist’105, 
therefore seems defensible but somewhat tenuous – at least where the topic of 
jurisdiction is concerned.

Regarding his method, Tuldenus’ project is distilling a coherent and sound 
system of jurisdiction from the sources – it is not textual criticism or tracing 
the term’s historical evolution. Hence, Tuldenus is largely unfettered by the 
stringent adherence to the Justinianean sources that characterised the later 
humanist position on jurisdiction. In this pursuit of a coherent system, he dis-
plays a detached and at times explicitly critical perspective on the timeless 
Corpus Iuris, which is its own testament to Tuldenus’ humanist learning.

Tuldenus’ lack of interest in a legal historical study of jurisdiction is clear 
especially when he discusses the delegation of jurisdiction. When writing 
about the present-day applications of a mandate of jurisdiction of the prince 
and the question of ownership of merum imperium (especially in a feudal con-
text), it is clear that his concern is the search for solutions for his own time. Yet 
this search for solutions requires (next to pragmatism) a historical perspective 
all the same. In his analysis of the learned law and how it differs from legal 
practice, he displays his willingness to interact with the sources in a histor-
ically contextualised fashion. Thus, while feudal rights that seem to directly 
contravene learned law are an undeniable reality in Tuldenus’ time, the body 
of learned law still provides ample instruments to check these claims and 

105	 Lesaffer, European legal history (supra, n. 31), p. 354. See also: Lesaffer, Vernulaeus, Zypaeus 
en Tuldenus: het recht van de oorlog in de Spaanse Nederlanden tijdens de laatste fase van de 
Tachtigjarige Oorlog (1621-1648), Ex Officina, 8 (1991), p. 63-64.
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embed them in a coherent framework. Hence, Tuldenus states that the prince 
still maintains the oversight over these feudal claims to merum imperium.

Most difficult to answer is the question whether Tuldenus was original, and 
one to which the answer can be provisory at best. Tuldenus quotes somewhat 
frequently, openly referring to his inspirations most of the time, though cer-
tainly not always. The influences of the works and authors he quotes were ver-
ified, in addition to certain authoritative authors preceding him, but a (near-)
complete and (near-)exhaustive study of the entire legal discourse related to 
jurisdiction in the sixteenth-seventeenth centuries is a labour exceeding the 
bounds of this contribution many times over.

Based on this study, Tuldenus’ broad interpretation of merum imperium 
(including cognition, sentencing and acquittal) can be called original, in the 
sense that it deviates from the majority of later humanist positions with a 
more reductive view on the term. He creatively interacts with Cujacius, copy-
ing notions functionally, without the intent to be particularly loyal to his view. 
That iurisdictio simplex was no species of mixtum imperium had of course been 
iterated before, but his position speaks of a through-out and deeply-held rejec-
tion of the position of that great jurist.

When looking at his opinions on the diffusion of jurisdiction, he cleaves 
closely to some other authors (Fachineus and Alciatus, notably), but occasion-
ally uses them as a stepping stone to make his own distinctions. Those who 
had received the usage of merum imperium from the prince do not have an 
usufructuary right like Alciatus had stated; they are precario tenentes. The con-
clusions he draws from these distinctions are not entirely new – the mandate 
of merum imperium can be recalled ad nutum and merum imperium cannot be 
acquired by prescription or usurped without committing lèse-majesté – but 
the framing is.

The question, however, remains: what does all of this mean for Tuldenus’ 
political thinking, vis-à-vis the political world in which his predecessors lived? 
Where his mediaeval Bartolist predecessors assumed a layered political struc-
ture, in which there was little conceptual or practical difference between the 
exercise of public power and ownership rights to that power, the 16th century 
legal humanists were witnessing the rise of the early modern dynastic proto- 
state and the first absolutist monarchs. Notably, the renaissance spirit of rebel-
lion moved some of the legal humanist scholars to row against the stream 
and fight the increasing centralisation of power in the hands of one princeps 
with tooth and nail, where their Bartolist cousins might have been satisfied 
with matching system and reality (somewhat) in their time. Tuldenus as a 
child of the late 16th-early 17th century, witnessed the tail end of this trans-
formation from proto-state, to state in reality. Though Tuldenus’ situation as an 
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inhabitant of the war-stricken Southern Low countries was somewhat unique 
(lived all the more personally, as his birth town was conquered by the Dutch 
Republic while he was tenured as regius professor) he was not divorced from 
the broader political movements of his time. Tuldenus’ legal theory can in 
a similar fashion not be entirely divorced from this political reality; either 
supporting it, moving against it – or at the very least implicitly recognizing it. 
The cultural project of legal humanism can after all not be divorced from its 
political aims, as Rossi remarks106.

Tuldenus – based on a provisory reading of this limited selection of 
fragments – cannot so easily be put to one position. His work on civil govern-
ment practically exalts the role of the prince in prose that edges on the purple, 
yet his (more strictly legal) positions in his commentaries on the Digest and 
Code are a lot more nuanced. Both the law and the prince are the proprietary 
owners of merum imperium (a step further from Alciatus), but the prince does 
not have to condone his delegatees further spreading the mandate of merum 
imperium that he attributed around, and he can recall this mandate ad nutum. 
Yet a broad (yet not as broad as some of his predecessors, as merum imperium 
is enlarged) reading of mixtum imperium and a general delegability of it still 
firmly cements a powerful, independent and decentral magistracy. In other 
words, the judge is still out on whether Tuldenus was more of a royalist, or if he 
instead wanted to continue the project of some of his humanist predecessors 
and counterbalance the centralised powers of the prince.

One thing that can be concluded with some certainty however, is that his 
broader interpretation of merum imperium, which delegates held as precarium 
and was non-subdelegable unless in absentia points to a preference towards, 
or acceptance of the growing centralisation of high criminal justice in the 
hands of the prince. The amount of attention spent discussing the delegability 
of merum imperium and the various subdivisions of delegation pertaining to 
it, compared to the polite nod that mixtum imperium gets, also clearly signals 
Tuldenus’ interest in one over the other.

That in article 44 of the Perpetual Edict of 1611107, Archdukes Albrecht and 
Isabella expressly affirmed the exclusive competence of the Royal Procureur 
Général in criminal cases in which the death penalty, banishment or corporal 
punishment could be imposed, does however give us some indication as to 
why Tuldenus thought this a point worth examining.

106	 Rossi, Deconstructing iurisdictio (supra, n. 11), p. 86-87.
107	 Ordonnance and perpetual edict of the Archdukes Albrecht and Isabella, Brussels 1611.




